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IN THE 


United States Court of Appeals 

Foil the District of Columbia 


No. 7910 


BRUCE LEE MELVIN, Appellant 

v. 

BLANCHE M. MELVIN, Appellee 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

The judicial proceedings in the present case originated 
in the District Court of the United States for the District 
of Columbia, where the appellee filed a Bill of Complaint 
for separate maintenance against the appellant, Bruce Lee 
Melvin, based upon the fact that the appellant had unlaw¬ 
fully and wrongfully deserted and abandoned the appellee 
and the home of the parties in Fairfax County, Virginia, in 
April of 1936, and ended in a finding for the appellee that 
the appellant be required to pay maintenance and counsel 
fees to appellee and her counsel. 

The jurisdiction of the District Court of the United States 
for the District of Columbia is governed by Title 18, Chap¬ 
ter 3, Section 44 of the Code of Laws for the District of Co¬ 
lumbia, and the appeal to this Court is governed by Title 
18, Chapter 2, Section 26 of the Code of the District of 
Columbia, Complete to March 4, 1929, and known as the 

I 
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Acts of Feb. 9, 1893, 27 Stat. 435, c. 74, sec. 7; Mar. 3, 1901, 
31 Stat. 1225, c. 854, sec. 226; Mar. 3, 1921, 41 Stat. 1312, 
c. 125 sec. 12). 


STATEMENT OF THE CASE. 


The parties hereto were married on the 17th day of May, 
1914, at the Town of Linneus, Linn County, Missouri, and 
resided together until the 6th day of April, 1936, at which 
time they were living together at McLean, Fairfax County, 
Virginia. 

In September of 1936, the appellant filed a suit for divorce 
a niensa at thoru on the grounds of cruelty in the Circuit 
Court of Fairfax County, Virginia, which Bill of Complaint 
was dismissed on the 15th day of July, 1939. 

The appellant, in his Answer (Appellant's Appendix 5), 
denied the allegations of the Bill of Complaint filed herein— 
that he had unlawfully and wrongfully deserted and aban¬ 
doned the appellee—and averred that he was caused to 
leave because of the cruelty of the appellee during their 
entire married life, and stated further that he had obtained 
a divorce from the appellee in Arkansas on the 12th day of 
December, 1939, on the grounds of separation for three 
years, and that on the 10th day of May, 1940, he remarried 
and was now living with his second wife at Camp Springs, 
Marvland. 


The appellee, in her Replication, set up the Virginia pro¬ 
ceedings as res adjudicata, and stated that she had no notice 
of the proceedings in Arkansas and that the appellant was 
not a legal resident of Arkansas. 

The appellant, in his Answer, objected to the jurisdiction 
of the District Court, and this objection to the jurisdiction 
of the District Court was carried throughout the entire case 
in the trial and hearings in the District Court. 

Counsel have agreed on a statement of the evidence which 
was pertinent to the points involved in the appeal (Ap¬ 
pellant’s Appendix 28-46). In this statement, the appellee 
stated that she came to Washington on the 8th day of June, 



3 


1930, and went to live in Clarendon, Virginia, and moved 
to Fairfax the Tuesday after Labor Day in September of 
1932, and that she had had no violent differences or disputes 
during that period of time; that in February of 1936, the 
appellant withdrew the bank account that had been joint 
for the years they had been married, and left appellee with¬ 
out support on the morning of April 6, 1936. Appellee 
stated that she lost her employment in June of 1940, and 
had not worked since that time; that she continued to reside 
in the property at McLean, Virginia, from the time of their 
separation in April of 1936, until the present time. 

The appellee stated that to her knowledge her husband 
had never lived in Arkansas, and that she had received no 
letter from anv lawvers in Arkansas notifving her of the 
divorce proceedings filed by the appellant, and the first time 
she had any notice or knowledge of the Arkansas divorce 
was when the defendant filed his answer to her plea for 
maintenance and she knew of no conduct on her part that 
would have, or could have, given the appellant reason for 
leaving in April of 1936. 

On cross-examination the appellee testified that at the 

time she married the appellant he was a Professor at the 

Universitv of Missouri and later went to Ohio Weslevan in 
* * 

1920, where he was head of the department of Sociology, 
and she was his assistant the first year; that they remained 
at Ohio Wesleyan until September of 1923, when she and the 
appellant went to Cornell, where the appellant became act¬ 
ing professor of Sociology, and remained there until 1930, 

and denied that she at anv time annoved him in his work 

* •* 

at these various colleges. She further stated that she had 
no knowledge of any of these accusations until 1936, and 
denied that she gave the appellant drugs or threatened him 
with a gun or stated to other parties that she was going to 
kill the appellant: that after the appellant left her in 1936, 
she changed the Post Office address from Fast Falls Church, 
Virginia, to McLean, Virginia, and denied that she received 
a letter from an attorney by the name of Scott from 
Arkansas. 
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That at the close of the appellee’s evidence the appellant 
moved to dismiss the petition on the ground that it was 
snown that the appellee was a resident of the State of Vir¬ 
ginia and that the appellant was a resident of the State of 
Maryland, and that the District Court had no jurisdiction 
to entertain a Bill of Complaint for maintenance (Appel¬ 
lant's Appendix .*11) and this motion was denied. 

On behalf of the appellant there was called Dr. Ralph A. 
Felton, who is now connected with Drew University at 
Madison, New Jersey, in the capacity of a professor of 
rural sociologv, and stated that lie had been the head of the 
extension department at the College of Agriculture at Cor¬ 
nell University for seven years, and had talked to the ap¬ 
pellant relative to taking a position at Cornell. 

The appellant offered testimony from this witness cover¬ 
ing the home life of the parties from the time he first met 
Dr. and Mrs. Melvin in 1921, what had occurred at Ohio 
Weslevan and while thev were at Cornell, and the actions 
of Mrs. Melvin during all this period of time, and further 
that it was because of Mrs. Melvin that Dr. Melvin was 
required to leave Cornell as a teacher, and also that he 
would testify that he was one of the finest teachers in the 
College on Sociology. This testimony was tendered after 
the Court had sustained the objection of the appellee that 
this: was a part of the matter which could have been intro¬ 
duced in the divorce proceedings in Virginia, and for that 
reason the matter was res adjudicata and the objection was 
sustained. (Appellant’s Appendix 32.) 

The testimony of Gladys Hensler and Gladys McGraw 
(Appellant's Appendix 32-33) was objected to upon the 
same ground and it was offered for the purpose of the 
record. 

The appellant also tendered testimony covering the situ¬ 
ation of his married life from the time of their marriage in 
1914 to the time that he was required to leave (Appellant’s 
Appendix 33-41), which testimony the Court refused to 
consider over the objection of appellee that it was res 
adjudicata. 


p* 
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The appellant further testified that in November of 1938, 
he was employed by the Works Projects Administration 
but that his position was not permanent, and that while on 
a trip to Cincinnati he took leave of absence and went to 
Arkansas because he was looking: for two things: first, a 
place where he could investigate or study the problems of 
rural poverty, and also what was being done about rural 
poverty, and he wanted to establish a residence in another 
State, because his residence in the State of Virginia meant 
nothing to him, and to live in the District of Columbia 
meant nothing also; that he had not lived in Virginia since 
he left the home in April of 1936, and that he had not voted 
in the election of 1938; that he went to Marion, Arkansas, 
which is one of the places right outside of Memphis, right 
in the heart of the delta; that he was preparing a book, 
which he is still working on, and wanted to be in a position 
to obtain some connection with one of the institutions of 
higher education in Arkansas, and even contacted the Uni¬ 
versity of Arkansas for the purpose of ascertaining whether 
there was any vacancy for a position of that type; that he 
went to the Clerk’s Office at Marion and declared his inten¬ 
tion of becoming a citizen of the State of Arkansas but that 
when he went there and did this in 1938 he knew he could 
not stay there at that time but that when he went back in 
July of 1939, lie went back to make a study, and he expected 
to stav there indcfinitelv. That in Julv of 1939, he was 
notified that his position with the Government would 
terminate on July 15, 1939, but that be still had accrued 
leave which would permit him to remain on the pay-roll 
until September 21,1939, but that he was actually out of the 
Government employ from July 15, 1939, and that he then 
went back to Marion, Arkansas, and that when he went there 
he intended to stay; that it would take a year or two to 
complete the book which he was writing, together with the 
hope that he would be able to find a position in Arkansas 
in one of the schools of higher education in the same line of 
work that he had had prior to the time of going into the 
Government; that he paid his personal and poll taxes and 
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voted in the last election in Arkansas; that after he arrived 
in Arkansas and had been there approximately two and one- 
half weeks, he received word that there was the possibility 
of another opening in the Government and he returned to 
Washington on the 20th day of August, and made his appli¬ 
cation and again returned to Arkansas. 

That he filed an action for divorce in Arkansas on Octo¬ 
ber 30, 1939, he having returned to his employment in the 
Government on September 20, 1939. 

That he obtained a divorce on the ground that he and the 
appellee had lived separate and apart, without cohabitation, 
for a period of over three years, and that he gave his attor¬ 
ney in Arkansas the address of the appellee as McLean, 
Virginia, it having been changed from East Falls Church, 
Virginia, and a decree of divorce was entered on December 
12,1939 (Appellant’s Appendix 36-37). 

That on the 10th dav of Mav, 1940, he married Elna X. 
Smith and went to Camp Springs, Maryland, and has re¬ 
sided there ever since, and that he had a definite agreement 
with Mr. Carl Taylor, the head of the division of Farm 
Population and Rural Life in the Department of Agricul¬ 
ture, for a position which would send him back to Arkansas. 

Dr. Carl C. Taylor stated that he was the head of the 
research division of the Farm Population and Rural Wel¬ 
fare, and that he had known Dr. Melvin for a little over 
twenty-six years, and that if he could get the budget he 
required he would have Dr. Melvin placed at the head of the 
regional office in Little Rock, Arkansas (Appellant’s Ap¬ 
pendix 42). 

Elna Smith Melvin testified that she first met the appel¬ 
lant in June of 1934, when she was employed in the office 
of Indian Affairs; that she was transferred to the same 
division with Mr. Melvin in December of 1935, as his re¬ 
search assistant; that she and Dr. Melvin took many trips 
together upon official business and that they collaborated in 
the writing of books; that there never had been any im¬ 
proper relations between her and the appellant (Appellant’s 
Appendix 42). 
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Mr. TT. B. Scott testified that he has resided in Marion, 
Arkansas, since 191 fi, and was a member of the Crittenden 
County Bar and practiced at that bar from April, 1908, and 
identified the record of Bruce L. Melvin v. Blanche M. Mel¬ 
vin , and stated that he was appointed attorney ad litem on 
November 4, 1939, and accepted the appointment on the 
same day, and that he filed a report on the 11th day of 
December, 1939, and stated in that report to the Court that 
he had notified the appellee, Blanche M. Melvin, of the 
nature of the cause of action and the time for pleading by a 
letter addressed to her at McLean, Virginia, and that his 
report shows that he deposited it in the United States Mail, 
this being the address given in the affidavit made by Bruce 
L. Melvin; that he had no independent recollection of the 
facts and was giving this testimony entirely upon the facts 
set forth in his report to the Court; that the duties of an 
attorney ad litem are to notify the defendant of the pend- 
encv of the cause of action and the nature bv a letter, and 
they are not required to register the letter addressed to a 
defendant at the last known place of address. The further 
purpose of an attorney ad litem is to have someone on whom 
service may be had to take proof in the case, and their 
statute provides that the attorney ad litem is the proper 
person; however, it does not provide that the attorney ad 
litem shall notify the defendant of the taking of depositions. 

Mr. A. B. Carter, Deputy County Clerk of Crittenden 
County in Arkansas, stated (Appellant’s Appendix 4b'), 
that he is the custodian of the list of qualified voters in 
Crittenden Countv and stated that under the heading of 
Jasper Township, 1939, the name of Bruce L. Melvin ap¬ 
pears as a qualified resident of Marion, Arkansas, Marion 
School District, and also his records indicated that the poll 
tax was paid in 1939, and that it is the State law* that you 
have to be a resident of the State for one year and of the 
County for six months and of the Township for thirty days 
before you are permitted to pay a poll tax, and that no poll 
taxes are ever paid by non-residents of the State, and that 
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they required the filing* of an affidavit to show residence in 
that State. 

That Bruce Lee Melvin was assessed for a poll tax and 
personal property and this assessment is required by law. 

On this testimony the Court made its findings of fact and 
conclusions of law (Appellant’s Appendix 20-22), in which 
it held, among other things, that at the time of the filing of 
the Complaint, or since, that neither appellee or appellant 
were domiciled in or residents of the District of Columbia 
and that the decree of divorce entered by the Chancery 
Court of Crittenden County, Arkansas, is not entitled to 
full faith and credit beyond the State of Arkansas or to 
recognition of grounds of comity, and that the appellee and 
appellant are still husband and wife, and that the appellant 
owes to the appellee a duty to maintain and support her, 
and that under public policy of the District of Columbia, 
the Courts of this District have the power and jurisdiction, 
in a maintenance suit where service of process has been 
had upon the defendant, to compel the defendant to support 
his wife, notwithstanding the fact that both parties to the 
cause are non-residents of the District of Columbia. 

STATEMENT OF POINTS. 

1. The Court erred in holding that the District Court of 
the United States for the District of Columbia had jurisdic¬ 
tion of the parties in this case. 

2. The Court erred in failing to find that appellant’s legal 
domicile was in Arkansas. 

3. The Court erred in refusing to recognize the decree of 

divorce issued to the appellant in this case in Arkansas as 

a matter of comitv. 

•> 

4. The Court erred in refusing to permit the appellant to 
produce testimony tending to show that he was required to 
leave appellee by reason of her cruelty. 

5. The Court erred in granting maintenance and counsel 
fee to appellee. 
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SUMMARY OF ARGUMENT. 


1. The public policy of the District of Columbia does not 
require its Courts to take jurisdiction of a matrimonial dis¬ 
pute between two persons who are neither domiciled in the 
District nor even residents thereof, and this is especially 
true in the instant case, for there is no showing that the 
welfare of children, rights of property, or other public 
interests in the District are in anv wav affected, but it would 
be more consistent with public policy, where one of the 
parties has married again, to refuse to interfere with the 
judgment of the Arkansas Court. 


2. An action for maintenance is a personal action based 
upon the Act of March 3, 1901, 31 Stat. 1346, C. 854, Sec. 
9S0, and this Section of the Code does not authorize an 
award of counsel fees in a maintenance suit. 


ARGUMENT. 

The District Court of the United States for the District of 
Columbia Erred in Taking Jurisdiction of the Parties 
in This Case. 

The maintenance statute in the District of Columbia, 
which is Title 14, Section 75 of the Code of Laws for the 
District of Columbia, was passed at a time when it was 
impossible to obtain a divorce except on the grounds of 
adultery and for persons who did not feel that they should 
apply for any kind of a divorce, and it was to relieve this 
situation for actual residents of the District of Columbia 
that the maintenance statute was passed. 

It is true that in Tolniav v. Taiwan. 1 Apps. 299, this 
Court permitted an action of maintenance to be filed against 
the resident defendant but in no case has it appeared that 
two non-resident parties have been permitted to litigate in 
the District Court for maintenance. To permit such a pro¬ 
ceeding in the District Courts might lead to grave injustice, 
for the reason that a husband, who had come to the District 
on a vacation from California, might be accompanied by, or 
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followed by, his wife to the District and an action for 
maintenance there instituted. It is only reasonable to con¬ 
strue this Statute as requiring that the parties have the 
residence requirements necessary in an ordinary divorce 
suit. 

In Warren v. Warren, 73 Fla. 764, 75 So. 35, the State of 
Florida had a maintenance statute, without any require¬ 
ments of residence stated therein, but the Florida divorce 
law required two years residence for divorce. 

It was held that while it was conceivable that the legisla¬ 
ture did not intend that the matter of two years residence 
should be a jurisdictional prerequisite, nevertheless, the 
evidence did not disclose that she was a resident of Florida 
for two years next preceding the filing of her bill, and that 
the bill should be dismissed. 

It is further contended that in the event that this Court 
feels that there should be no residence requirements for the 
purpose of maintaining a maintenance action, then it would 
have to place such an action in the category of a purely 
personal, transitory action, and if that is so, then this action 
is barred by Section 341 of Title 24 of the Code of the Dis¬ 
trict of Columbia, for the appellee’s right of action, if any, 
accrued on the day that the appellant left, to wit, April 6, 
1936. 

The District Court Erred in Taking Jurisdiction of the Sub¬ 
ject Matter and in Failing to Recognize the Arkansas 
Decree on the Grounds of Comity. 

In the Trial Court the appellee relied entirely upon the 
case of Curley v. Curley , 120 Fed. (2nd) 730, this Court No. 
7717, and decided on June 2, 1941, it being an appeal from 
a finding of Mr. Justice Bailey, who tried the instant case, 
and it will be seen that the findings of fact and the conclu¬ 
sions' of law are similar, with the exception of the time, 
places and parties, and in the motion filed in this Court in 
this Cause for counsel fees and costs, counsel for appellee 
relied upon the Curley case. In the Curley case, this Court 
said: 
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“Finally, the considerations just mentioned empha¬ 
size the fact that the public policy of the District of 
Columbia does not require its courts to take jurisdic¬ 
tion of a matrimonial dispute between two persons who 
are neither domiciled in the District nor even residents 
thereof; especially where there is no showing that the 
welfare of children, rights of property, or other public 
interests, in the District are in anv wav affected. To 
the contrary, it is much more consistent with public 
policy, under the circumstances of the present case, 
that there shall be no interference with the judgment 
of the Florida court, or attempt to mediate whatever 
difference there may be between these residents of 
Pennsylvania and Florida.” 

In the instant case, the parties separated on the 6th day 
of April, 11)36, and have not resided together since that 
time, and apparently there was no contact between the par¬ 
ties for any purpose until this bill for maintenance was filed 
in the District Court on the 26th day of August, 1940. Be¬ 
tween the time of the separation and the filing of the suit 
the appellant had instituted an action for a divorce a nirnsa 
et ihoro in the Circuit Court of Fairfax County, based on 
the ground of cruelty, and while this suit was pending in 
November of 1938, he having no further desire to remain in 
Virginia, and never intending to return, and desiring to 
have some legal residence, declared his intention in the 
Clerk’s Office at Marion, Arkansas, of becoming a citizen 
of the State of Arkansas, and he has paid taxes and voted 
in Arkansas since that time. In July of 1939 he received 
a notice from his department that his services with the 
Government would terminate as of July 15, 1939, but that 
he had leave of absence due him which would carry his pay 
until September 21, 1939, and that he immediately left and 
took up his residence in Arkansas, and intended to stay 
there indefinitely (Appellant’s Appendix 35). He obtained 
a divorce in Arkansas on the ground of three years separa¬ 
tion from the appellee, and in May of 1940, he married his 
present wife, with whom he is residing at Camp Springs, 
Maryland; that the parties hereto have no children, have 
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no property rights in the District of Columbia and no rea¬ 
sons of public policy have been advanced as to why the 
District Court should take jurisdiction of the parties hereto 
and the subject matter and declare that the proceedings in 
Arkansas were void and that they were intentionally con¬ 
cealed from the appellee by the actions of the appellant, 
when there was no testimony of any kind to support it, 
and where, from the testimony of an attorney who was 
appointed by the Court in the State of Arkansas, he stated 
that he had filed a report showing that a letter had been 
addressed to the appellee at the changed address at Mc¬ 
Lean, Virginia. This is the same procedure that an attor¬ 
ney appointed to defend in the District Court would go 
through in the event he was appointed to defend, and no 
notice would have to be given to a party, who has not en¬ 
tered his or her appearance, of the taking of depositions. 
It would be more to the public policy to declare that the 
Court would not interfere with the decree of divorce than 
to indirectly hold that the subsequent marriage of the ap¬ 
pellant to a third party was void. 

In Ilchimth v. Helmuth, 69 Appeals, 64, 9S Fed. (2nd) 
431, 66 \Y. L. R., 638, the appellant and the appellee, hus¬ 
band and wife, separated on February 17, 1925. The ap¬ 
pellant continued to remain in the District of Columbia and 
the appellee went to Maryland and obtained a divorce in 
Maryland on the ground of desertion, in strict compliance 
with the law of that State, and without (jiving an// actual 
notice to the appellant , other than by publication in a paper 
in Maryland. The appellant sued the appellee for a limited 
divorce upon the ground of cruelty in the District of Co¬ 
lumbia, and this is an appeal from a decree dismissing ap¬ 
pellant's bill. In the Court of Appeals the appellant con¬ 
tended only that the lower Court should have denied full 
faith and credit to the Maryland decree and consequently 
should have held that appellant was still the wife of appel¬ 
lee, and the Court said: 
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“Even assuming the correctness of appellant’s con¬ 
tention that the decree of the Maryland court was not 
entitled to full faith and credit in the District of Colum¬ 
bia—because Maryland was not the last matrimonial 
domicile of the parties (Atherton v. Atherton, 181 U. 8. 
155), and appellant was not subjected to the jurisdic¬ 
tion of the Maryland court by personal service within 
the State or by voluntary appearance and participation 
in the suit (Haddock v. Haddock, 201 U. 8. 502)—it 
does not follow that the lower court was in error in 
dismissing the bill. Davis v. Davis (Xo. 0745, decided 

March 7, 1938,- F. (2d) -App. D. C.- 66 

Wash. Law Rep. 240, cert, granted (Xo. 905, April 25, 
1938),-U. S.- . It is quite proper for the Dis¬ 

trict of Columbia to recognize the decree as a matter 
of comity, unless considerations of public policy forbid 
such recognition. Davis v. Davis, supra. In the pres¬ 
ent case we think the considerations clearly favor rec¬ 
ognition. The purpose of the suit is to destroy appel¬ 
lee’s remarriage by declaring the appellant to be still 
the wife of appellee. Under the circumstances of the 
case we believe that it is more in the interest of public 
policy to validate the remarriage than to set it aside. 
Atkinson v. Atkinson, 82 F. (2d) 847, 65 A])]). 1). C. 
241, 64 Wash. Law Re]). 272. Appellant and appellee 
recognized their incompatibility several years ago and 
entered into a contract for the adjustment of their 
property rights. Appellee thereafter secured a divorce 
and remarried. In the present suit, at its inception, 
appellant asked for a limited decree of divorce: thus 
both parties have revealed their intention of living 
apart and that there is no possibility of a resumption 
of the marital relationship. Moreover, there are no 
children involved. In fact, there are no substantial 
considerations of public policy which suggest the de¬ 
sirability of denying recognition to the Maryland de¬ 
cree.” 


In Goodloc v. JIawk , 72 Apps. D. 0. 287, 113 Fed. (2nd) 
753, the Court said: 

“That leaves only the question whether the appellee 
by moving to Virginia acquired a Virginia domicile. 
Neither the fact that she went there motivated by a 
desire to obtain a divorce, nor the fact that she left 
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some time after securing it forecloses this issue if it 
can be said she had at one time during her residence 
there an intention to remain for an indefinite period. 
Although on the facts as stated that might seem doubt¬ 
ful, the District Court in an independent inquiry con¬ 
cluded, as the Virginia court originally, that she did 
acquire a Virginia domicile. In light of the strong 
presumption in favor of the Virginia court's finding 
on this issue, the character of the evidence introduced 
in the District Court, and the rule that District Court 
findings in this type of case will not be disturbed unless 
manifestly erroneous, we are unwilling to disturb that 
finding. ITV need not. hoirerer, rest our derision on 
that (/round alone for ire are of the opinion that under 
the circumstances the Virginia court's finding that the 
appellee acquired a Virginia domicile is conclusive in 
th is lit igation." (11a 1 ics ours.) 

This decision clearly indicates that this Court feels that 
it should not go behind the decision of another Court, and 
the finding of another Court on the question of domicile 
should be given conclusive effect. 

This Court in the II el ninth case indicates clearlv that it 
was proper for the District of Columbia to recognize the 
decree as a matter of comity unless considerations of pub¬ 
lic policy forbid such recognition. 

Public policy in this instance would not forbid such recog¬ 
nition, but it would be well in the interests of public policy 
to validate the second marrage of the appellant in this case. 
There are no children involved in this litigation and no 
statement either on the part of the appellee or the appel¬ 
lant, from the time of their separation in April of 1936, 
that there was any effort made toward reconciliation, and 
it is apparent that even if the second marriage were in¬ 
validated at this time that the parties hereto would never 
live together again, and, as was said in the Helmuth case, 
there are no substantial considerations of public policy 
which suggest the desirability of denying recognition to the 
Arkansas decree. 
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In Kraskin v. Kras kin, 70 Apps. 85, 104 Fed. (2nd) 218, 
67 W. L. R. 370, this question was again reviewed, and the 
Court said: 


“However, as the Maryland court had jurisdiction 
of appellant, a resident of that State, its decree was 
operative within its own borders, and the District of 
Columbia could, upon principles of comity, give to that 
decree such efficacy as seemed justified by considera¬ 
tions of public policy. 

Other considerations being equal, the desirability of 
uniform administration of marriage and divorce laws 
is frequently suggested. Some cases have been de¬ 
cided upon this theory. Legislation has been pro¬ 
posed to accomplish the same end, and some States 
have, in fact, enacted legislation requiring recognition 
of ex parte divorces secured in accordance with the 
laws of a sister State. Such uniformity has been slow 
in coming, however, probably because of pronounced 
variations in local attitudes upon the subject, and be¬ 
cause of the realization that indiscriminating adherence 
to the concept of uniformity would result in an aban¬ 
donment of the power and privilege—declared in the 
Haddock case—of applying local tests of public policy 
to the divorce decrees of other States when the full 
faith and credit rule is not applicable and when it seems 
desirable to do so. 

This Court has from time to time stated considera¬ 


tions of public policy which, in particular cases, have 
been persuasive in determining whether voluntary rec¬ 
ognition should be given to divorce decrees. Thus, non¬ 
existence of children, remarriage of the parties, long- 
continued separation under circumstances which indi¬ 


cate impossibility of reconciliation, attacks made upon 
the decree only by third persons in spite of acquiescence 


therein by the divorced persons themselves, and uni- 


formitv of the laws of the two affected States as re¬ 


gards grounds for divorce, all have been given weight 
in determining whether a foreign decree may be recog¬ 
nized in the District of Columbia without violating its 
public policy or the principles of morality.’’ 


This Court, in the above case, in referring to the desir¬ 
ability of uniform administration of marriage and divorce 



16 


laws, states that legislation lias been proposed to accom¬ 
plish this end in some States, and, in the footnote, refers to 
the case of Humphreys v. Humphreys , 139 Va. 146,123 S. E. 
554. In this case the wife obtained a divorce in Reno on 
the 17th day of September, 1918, and on the 29th day of 
May, 1920, she married one Richard IT. Strong of Wash¬ 
ington, D. C., and in September of 1920 the husband in¬ 
stituted this suit for divorce in Norfolk, and an appeal per¬ 
fected to the Supreme Court of Appeals of Virginia by the 
husband from a decree dismissing his bill. The husband 
assigned as error the action of the Trial Court in recogniz¬ 
ing as valid the Nevada divorce decree and in refusing to 
hold that the Nevada divorce decree was void because the 
wife had never acquired a bona fide domicile in that State, 
and i because the Court in that State had never acquired 
jurisdiction of the wife. The Court said: 

“According to the weight of authority, a foreign 
divorce obtained on constructive service in a state 
other than that of the matrimonial domicile should be 
recognized on the ground of comity. * * * 

The public policy of the State of Virginia, as evi¬ 
denced by its legislation with reference to divorces 
granted by its courts, and otherwise, favors the recog¬ 
nition, on the ground of comity, of the Nevada divorce 
as granted. 

The Virginia Code of 1919, §6205, provides: 

‘The records and judicial proceedings of any court 
of the United States, or of any state, or of any coun¬ 
try subject to the jurisdiction of the United States, 
attested by the clerk thereof, with the seal of the 
court annexed, if there be a seal, and certified by the 
judge, chief justice, or presiding magistrate of such 
court, to be attested in due form, shall have such faith 
and credit given to them in every court within this 
state, as they have in the courts of the state, terri- 
i tory, or district whence the said records come/ 

There can be no doubt that the record of the Nevada 
case filed with the appellee’s answer in the instant case, 
attested by the clerk and certified by the judge to be 
attested in due form, is a ‘record’ and a ‘judicial pro- 
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feeding* of the Nevada court. It is equally certain that 
full faith and credit would be given to this ‘record* in 
the courts of Nevada. It follows that the policy of Vir¬ 
ginia, as declared by the statute quoted, gives equal 
faith and credit to such ‘judicial proceedings’ in the 
courts of Virginia. 

West Virginia has a statute in the same language of 
the Virginia statute, except the addition made by the 
revision of the (’ode of 1919, which addition appears 
in the note to this section. 

In the case of Caswell v. Caswell, 84 W. Va. 575, 100 
S. E. 482, the West Virginia statute was construed. In 
that case the parties were married in West Virginia in 
1877. In 1895 the husband obtained a divorce in Okla¬ 
homa, which became absolute in 189(5. The petition in 
the divorce suit alleged that the husband had been a 
resident of Oklahoma for more than 90 days, the period 
of residence required under the Oklahoma law at that 
time. The wife did not appear in the suit, hut an order 
of publication was issued against her, and the decree 
of divorce recited further that a copy of the petition 
with a copy of the publication of notice attached thereto 
had been received by her 15 days before the case was 
set down for trial, a formality required by the law of 
Oklahoma. It was contended that the husband had 
never been a resident of Oklahoma, but all the time a 
resident of Parkersburg, W. Va., where, in fact, he 
appears to have lived and died except for such period 
of time as he may have been absent in Oklahoma. The 
court held that the Oklahoma decree was valid; that 
the policy of the West Virginia court was to recognize 
such decrees, as shown by the statute to which refer¬ 
ence has been made as being a counterpart of the Vir¬ 
ginia statute; and in the course of its opinion used the 
following language: 

‘The copy of the proceedings from the district 
court of Logan county, Okl., being duly and properly 
certified, and it not appearing therefrom that the 
court was without jurisdiction, and the decree being 
such as is entitled to full faith and credit in the courts 
of that territory now the state of Oklahoma, the 
policy of our law, as declared in section 19 of chapter 
130 (sec. 4875) Code, entitles it to the same faith 
and credit in the courts of this state. Haddock v. 
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Haddock, 201 U. S. 502, 26 Sup. Ct. 525, 50 L. Ed. 
S76, 5 Ann. Oas. 1, on which plaintiff relies, does not 
determine the law of this state. That was a case 
which went up from the Court of Appeals of the state 
of New York, and the decision therein turned upon 
the policy of that state, which was not to recognize 
as binding upon one of its citizens a decree of divorce 
obtained in a court of a sister state, upon a service 
of process by order of publication, when it appeared 
that the parties had never cohabited as man and wife 
in the state wherein the divorce was decreed. It 
was held in that case, by a divided court, that section 
1 of article 4 of the Constitution, requiring the courts 
of each state to give full faith and credit to the pub¬ 
lic acts, records, and judicial proceedings of every 
other state, did not compel a state court, in violation 
of the state’s own policy, to give full faith and credit 
to a default decree of divorce based upon an order 
of publication, when it appeared there had been no 
matrimonial residence of the parties in the state 
wherein the divorce was obtained. But the policy of 
our state, as shown by the statute above referred to, 
differs from the policy of the state of Xew York. 
Xo lack of jurisdiction in the Oklahoma court appear- 
i ing, our conclusion is that the lower court properly 
overruled the first exception to defendant’s an¬ 
swer.’ ” 

The record introduced in evidence of the divorce pro¬ 
ceedings in Arkansas is a record and a judicial proceeding 
as referred to in Section 6205 of the Virginia Code and as 
construed by that Court. 

The deposition of the Clerk of the Court wherein the 
divorce was granted is in evidence and it is stated therein 
that the decree of divorce was still in effect and that no 
appeal had been taken from the granting of this decree. 

The appellant obtained his divorce in Arkansas on the 
ground of three years separation and it is clear that the 
parties had been actually separated for that period of time. 
When the appellant first declared his intention of becoming 
a legal resident of the State of Arkansas his action against 
the appellee for a divorce a mensa ct thoro was still pend- 
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ing in the State of Virginia and it was not until July of 
1939 that this proceeding was finally terminated. 

Under the law of Virginia it is not necessary that the 
plaintiff he either a legal or actual resident of the State of 
Virginia but it is sufficient that either party he domiciled 
in that State and that the action must be commenced in the 
County where one of the parties resides, so that appellant’s 
legal domicile in 1938 would have no bearing whatever upon 
his divorce case in Virginia. Further, he would have no 
reason to go to Arkansas for the purpose of getting a di¬ 
vorce in the year 1938, with this suit pending, for if he were 
able to support the allegations of his petition he would, due 
to the time that had elapsed, have been able to have ob¬ 
tained an absolute divorce. 

Appellant, therefore, respectfully submits that this case 
is clearly within the rule of law laid down in the Curley 
case, and that the Trial Court should have refused to take 
jurisdiction of this matter, and should have recognized the 
Arkansas decree of divorce on the grounds of comitv and 
dismissed appellee’s action for maintenance. 

The Court Erred in Refusing to Permit the Appellant to 
Produce Testimony Tending to Show That He was Re¬ 
quired to Leave Appellee by Reason of Her Cruelty. 

The appellant, by his own testimony, and by the testi¬ 
mony of Dr. Ralph A. Felton, Gladys Hensler and Gladys 
McGraw (Appellant’s Appendix 31-34) attempted to show 
that the condition of his married life over a period of years 
was such that for his own protection it was necessary that 
he leave the appellee, and this testimony was objected to by 
counsel for the appellee and sustained by the Court on the 
ground that the matter was res adjudicata because of the 
proceeding in Virginia. In the case of Crouch v. Crouch , 
78 W. Va. 708, 90 S. E. 235, where the plaintiff sued for 
divorce on the ground of desertion and the defendant denied 
the desertion and said she was caused to leave by reason of 
the cruel and inhuman treatment accorded to her by plain- 
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tiff, and the Replication filed by plaintiff set up a plea of 
res adjudicatn as to the cruel and inhuman treatment, the 
Court stated that this decree might estop the defendant as 
to the matters litigated but that it was not conclusive upon 
the fact that she had deserted or abandoned her husband 
without justifiable cause. 

It would be unfair to require a husband, who has been 
forced to leave the joint property by reason of the acts of 
the wife, to pay maintenance without at least being permit¬ 
ted to show to the Court the conditions surrounding the 
reason for leaving, at least to be used in mitigation of the 
amount of maintenance, and it is respectfully submitted 
that the Court erred in refusing to permit appellant to 
introduce evidence for the Court’s consideration, covering 
the reason for his leaving, and which would tend to show 
that there was no abandonment. 

The Court Erred in Granting Counsel Fees to Appellee. 

It is the contention of counsel for the appellant that the 
Court erred in granting counsel fees to counsel for the 
appellee. 

This action is apparently a personal action and in the 
divorce laws in the District of Columbia there is included 
the right to the Court to allow counsel fees in such cases, 
but there is no authority in law in granting counsel fees on 
cases covering maintenance onlv. 

This matter was referred to in the case of Pedersen v. 
Pedersen , 107 Fed. (2nd) 227, 71 Apps. D. C. Page 26, which 
contained the following: 

i “D. C. Code, 1929, Title 14, Section 70, purports to 
authorize an award pendente lite only as incident to a 
suit for divorce or one for annulment. It makes no 
provision for such an award as incident to a suit for 
separate maintenance, under Section 75 of the same 
title, nor does that Section purport to do so.” 

It is submitted that counsel fees should not be awarded 
in such a case. 
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CONCLUSION. 

It is respectfully submitted that this is not a case where 
the interests of the District of Columbia are in any way 
affected, and that the District Court should have refused to 
entertain jurisdiction of the marital difficulties of the parties 
hereto, and if the Court believed that the public policy of 
the District of Columbia required that it take jurisdiction 
that it should have held that the divorce granted in 
Arkansas was entitled to be recognized and that the action 
should be dismissed. 

It is further submitted that the District Court erred in 
refusing to permit appellant to produce evidence covering 
the entire marital situation of the parties and further in 
granting counsel fees to appellee’s counsel. 

It is respectfully submitted that this matter should be 
reversed, with directions to the Trial Court to dismiss the 
Bill of Complaint. 

Cornelius H. Doherty, 

1010 Vermont Ave., N. W., 
Attorney for Appellant. 
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1 Endorsed: Filed Aug 26 1940 Charles E. Stew¬ 
art, Clerk. 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 8171 

Blanche M. Melvin, McLean, Virginia, Plaintiff , 

vs. 

Bruce Lee Melvin % Nat'n Youth Administration Wash¬ 
ington Auditorium Defendant. 

1 Bill of Complaint for Separate Maintenance 

The plaintiff, Blanche M. Melvin, sues the defendant, 
Bruce Lee Melvin, and alleges as follows: 

1. That she is an adult citizen of the United States and a 
bona tide resident of the Town of McLean, Fairfax County, 
State of Virginia; that she brings this suit in her own right 
and as the lawful wife of the defendant Bruce Lee Melvin. 

2. That the defendant, Bruce Lee Melvin, is an adult citi¬ 
zen of the United States and a bona fide resident of the 
District of Columbia. 

3. That the plaintiff and the defendant were lawfully 
married at the Town of Linneus, Linn County, State of 
Missouri, on, to-wit, May 17, 1914. That no children have 
been born of the said marriage. 

4. That following the marriage of the parties they re¬ 
sided at various places, and in the month of, to-wit, Sep¬ 
tember, 1932 they took up their residence and marital domi¬ 
cil at the town of McLean, Fairfax County, Virginia, where 
they continued to reside and cohabit as man and wife until, 
to-wit, April 6, 1936. And the plaintiff says that for ap¬ 
proximately a period of two years prior to the said April 6, 
1936, the said defendant had carried on a close and intimate 

association with another woman; and she says that 

2 on the said date of, to-wit, April 6, 1936, the said de¬ 
fendant did, without just cause, and with no fault on 

the part of the plaintiff, unlawfully and wrongfully desert 
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and abandon the plaintiff and the home of the parties in 
Fairfax County, Virginia, and moved to the District of Co¬ 
lumbia where he took up his separate residence and domicil. 
And the plaintiff says that in the month of, to-wit, Septem¬ 
ber, 1936, the said defendant instituted a suit in the Circuit 
Court of Fairfax County, Virginia, against the plaintiff for 
a divorce a mensa et thoro, on the ground of cruelty. That 
the said case was heard, tried and decided by the said Court, 
and on, to-wit, July 15,1939 the said Court entered an order 
denying the divorce and dismissing the Bill of Complaint. 

5. And the plaintiff says further that she was employed 
from 1932 until, to-wit, the month of June, 1940, by the 
County Welfare Department of Loudoun County, Virginia. 
That she has not been employed since June, 1940, and is un¬ 
able to obtain employment at this time. 

6. That the parties are joint owners of property located 
at McLean, Virginia, where plaintiff is now residing, con¬ 
sisting of a house and twenty-five acres of land, valued at 
approximately $10,000. The house and two acres are en- 
cumberred by a mortgage in principal amount of $900.00, 
held bv the Fairfax Building and Loan Association, East 
Falls Church, Virginia, which said mortgage provides for 
payments of $27.50 per month, and that no payments have 
been made on said mortgage since July, 1939. That the said 
Building and Loan Association threatens to foreclose if 
satisfactory arrangements for liquidation of this indebted¬ 
ness are not made promptly. The remainder of the land at 
McLean, Virgina is encumbered by a mortgage in principal 

amount of $3,000.00, held by the Arlington Trust 
3 Company, Arlington, Virginia which said mortgage 

provides for interest payments of $90.00 each in the 
months of July and January of each year; that the plaintiff 
has made the last three such interest payments by borrow¬ 
ing on her own credit. And that in addition the parties are 
joint owners of a farm property located in the State of 
Iowa, consisting of approximately 2S0 acres, valued at ap¬ 
proximately $14,000.00, which said farm is encumberred by 
a mortgage the amount of which is unknown to the plain- 
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tiff. The plaintiff says that the defendant is also one of two 
surviving heirs of his father's estate, which estate com¬ 
prises, in part, a farm located in Iowa consisting of approxi¬ 
mately 371 acres. 

7. The plaintiff says further that the defendant has been 
employed by the United States Government continously 
since August, 1933; that his present sailary is between 
$4,600.00 and $5,000.00 per year, and that he has in addition 
certain outside income, the source and amount of which is 
unknown to the plaintiff. That the plaintiff is not only un¬ 
employed, but has no income whatsoever, and is in necessi¬ 
tous circumstances. That she must have funds with which 
to meet mortgage interest payments on the property and to 
pay for food, clothing, insurance, and maintenance expenses 
for the home. 

8. That although the defendant is well able so to do, he 
has failed and refused and continues to fail and refuse to 
provide for the separate support and maintenance of the 
plaintiff, as he is required to do by law; that since his de¬ 
sertion of the plaintiff, the defendant has contributed noth¬ 
ing to her support and maintenance, except certain small 
sums as ordered, pendente lite, by the Circuit Court of Fair¬ 
fax County, Virginia, in the case instituted in that Court by 
the defendant against the plaintiff in 1936. 

WHEREFORE, the plaintiff prays that process issue out 
of this Court directed to the defendant commanding 
4 him to be and appear herein on a day certain and 
answer the exigencies of this Complaint. 

That pending a final determination of this cause the de¬ 
fendant be ordered and directed to pay to the plaintiff such 
sum or sums periodically as the Court may determine, for 
the support and maintenance of the plaintiff, pendente lite; 
that he be further ordered to pay counsel fees and suit 
money pendente lite. 

That upon a final hearing, the defendant be required to 
pay to the plaintiff, a sum or sums periodically, as the Court 
may determine, for the separate and permanent support and 
maintenance of the plaintiff. 
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That she may have such other and further relief as the 
nature of the case may require and to the Court may seem 
proper. 

BLANCHE M. MELVIN 
Plaintiff 

District of Columbia; SS: 

Blanche M. Melvin being first duly sworn on oath says 
that she has read the forgoing complaint by her subscribed 
and knows the contents thereof; that the matters and things 
therein alleged as upon her own knowledge are true and 
those alleged upon information and belief she believes to be 
true. 

BLANCHE M. MELVIN 

Subscribed and sworn to before me this 28th day of Au¬ 
gust, 1940. 

MARGARET DEVERS 
(Notarial Seal) Notary Public , D. C. 

My Commission Expires February 1, 1944. 

JAMES B. MURPHY 
American Security Bldg. 

Attorney for Plaintiff 

5 Endorsed: Filed Oct 16 1940 Charles E. Stew¬ 

art, Clerk 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 8171 

Blanche M. Melvin, McLean, Virginia, 

vs. 

Bruce Lee Melvin, Camp Springs, Maryland. 

Answer to Bill of Complaint for Separate Maintenance and 
for Maintenance Pendente Lite 

The defendant, Bruce Lee Melvin, by and through his 
attorney, Cornelius H. Doherty, for answer to the Bill of 
Complaint filed herein, states as follows: 
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This defendant, in filing his Answer, desires to reserve 
any right lie may have to question the jurisdiction of this 
Court, and does not consent to its jurisdiction over him. 

1. This defendant admits that Blanche M. Melvin is an 
adult citizen of the United States and that she resides in 
the town of McLean, Fairfax County, Virginia, but denies 
that she is his lawful wife. 

2. This defendant admits that he is a citizen of the United 
States but denies that he is a resident of the District of 
Columbia, and avers that he is a residing at Camp Springs, 
Maryland, and has been residing at that address from, to 
wit, May 16, 1040. 

3. This defendant admits that the plaintiff and the defen¬ 
dant were married on the 17th day of May, 1914, at Lin- 
neus, Missouri, and that no children have been born of this 
marriage. 

4. This defendant admits that about September of 1932 
the parties hereto took up their residence in McLean, Vir¬ 
ginia, but denies that between July 1, 1935, and April 6, 
1936, they had cohabited together as man and wife, and this 
defendant says that during the entire period of their mar¬ 
ried life the plaintiff did not desire, and for a long 

6 period was incompetent, to carry on normal sexual 
relations with this defendant, and, further answer¬ 
ing paragraph four of the Complaint, denies that he car¬ 
ried on a close and intimate association with another 
woman, but admits that he did leave the plaintiff on, to wit, 
April 6, 1936, because of the cruelty of the plaintiff during 
their entire married life in annoying him in his various 
positions, and in failing to allow to him the normal rela¬ 
tions of a married man, in having her brother at their home 
during the period from 1922 to the time of their separa¬ 
tion, and having to support him practically during that en¬ 
tire period of time, and in attempting to take his life, and 
in causing him to lose professorships at various colleges, 
including Cornell University, and this defendant did file a 
suit for a divorce a mensa et thoro, which Complaint was 
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dismissed because this defendant did not obtain all the 
necessary witnesses. 

5. This defendant admits that the plaintiff was employed 
by the County Welfare Department of Loudoun County, 
Virginia, and states, upon information and belief, that she 
lost her position with the Welfare Association because of 
her failure to properly perform her duties, and because of 
her peculiar temperament, which was very evident during 
the period of their married life. 

6. This defendant admits the allegations contained in 
paragraph six of the Bill of Complaint, insofar as it refers 
to the property in Virginia, and says that the plaintiff has 
had the entire use of this property since their separation 
on April 0, 1936, and she has a male and female servant 
at this home. Insofar as the paragraph refers to the prop- 
ertv in Iowa this defendant savs that the value of this 
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property is approximately Ten Thousand Dollars ($10,- 
000.00) and the trust amounts to Ten Thousand Five Hun¬ 
dred Dollars ($10,500.00) and this defendant has endeavored 
to have the first trustholder take over this property, 
7 without success, and says that the parties hereto have 
no equity in this farm. 

7. Answering paragraph 7 of the Bill of Complaint, this 

defendant admits that he receives a salarv of Fortv-Six 

» « 

Hundred Dollars ($4600.00) a year, but denies that the 
plaintiff is in necessitous circumstances. 

8. Answering paragraph 8 of the Bill of Complaint, this 
defendant says that a motion was made by the plaintiff for 
alimony pendente lite in Virginia, which was denied by the 
Court, and the statement that the Circuit Court of Fairfax 
County, Virginia, ordered him to pay certain small sums 
for her suport and maintenance is untrue. 

9. This defendant avers that he took up his residence in 
Arkansas and filed a petition in that State for an absolute 
divorce, and on the 12tli day of December, 1939, the Chanc¬ 
ery Court of Crittenden County, Arkansas, granted to this 
defendant an absolute divorce from the plaintiff herein, and 
on the 10th day of May, 1940, this defendant remarried and 
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is now living with his second wife at her home at Camp 
Springs, Maryland, retaining his legal residence in the State 
of Arkansas. 

10. This defendant, for further answer to the Bill of Com¬ 
plaint filed herein, says that the cause of action upon which 
the plaintiff relies is barred by the Statute of Limitations in 
effect in the District of Columbia, and this defendant relies 
upon his rights under this Statute. 

"WHEREFORE, the defendant demands that the said Bill 
of Complaint be dismissed. 

CORNELIUS H. DOHERTY 

1010 Vermont Avenue, X. W. 

Washington, D. C. 

Attorney for Defendant. 

8 District of Columbia, SS: 

Bruce Lee Melvin, being first duly sworn, on oath deposes 
and says that he has read the Answer to the Bill of Com- 
plaiht filed herein and signed by his attorney, and says 
that the facts therein contained are true. 

BRUCE LEE MELVIN 

Subscribed and sworn to before me this 14th day of Octo¬ 
ber, 1940. 

MABEL L. CLOPTON 
Notary Public of D. C. 

1 hereby certify that a copy of the foregoing Answer was 
addressed to James R. Murphy, Esquire, American Se¬ 
curity Building, and placed by me in the United States Mail 
on Tuesday, October 15,1940. 

CORNELIUS H. DOHERTY 

Attorney for Defendant. 

**•#••••#• 
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20 Endorsed: Filed Jan 29 1941 Cliarles E. Stew¬ 
art, Clerk 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 8171 

Blanche M. Melvin, Plaintiff , 


vs. 

Bruce L. Melvin, Defendant , 

Findings of Fact and Conclusions of Laic 

The Court makes the following Findings of Fact and con¬ 
clusions of Law in the above entitled cause: 

1. That the plaintiff, Blanche M. Melvin, and the defen¬ 
dant, Bruce L. Melvin, were married on May 17, 1914, at 
the town of Linneus, Linn County, State of Missouri. 

2. That after the marriage they lived together as hus¬ 
band and wife at various places in the United States until, 
to-wit, the month of June, 1930, when they took up their 
domicil in Arlington County, State of Virginia; that in the 
month of, to-wit, September, 1932 they purchased property 
near McLean, Fairfax County, State of Virginia, where they 
built a home and established their residence and domicil; 
that said Fairfax County, State of Virginia, was the last 
marriage domicil of the parties and was the place where 
they separated on, to-wit, April 6,1936. 

3. That thereafter in the month of, to-wit, September, 
1936, the defendant filed in the Circuit Court of Fairfax 
County, State of Virginia, a bill of Complaint for divorce 
a mensa et tlioro, and that thereafter, on, to-wit July 15th, 
1939, the said bill of complaint was dismissed by said Court 
on the merits. 

4. That after the dismissal of said bill of Complaint in 
July, 1939 the defendant continued to live separate and 
apart from the plaintiff, nor has he ever requested the 
plaintiff to live with him nor offered to establish a home 
for her. 
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5. That the defendant has not lived or co-habited 
21 with the plaintiff since the month of, to-wit, April, 
1936, and from the time of the dismissal of the 
divorce proceedings in Fairfax County, Virginia, above 
mentioned, he has contributed nothing to the support and 
maintenance of the plaintiff. 

6. That on, to-wit, August 1, 1939, the defendant claimed 
to have taken up his residence in the State of Arkansas 
and in the month of, to-wit, October, 1939, filed in the Chanc- 
erv Court of Crittenden Countv, State of Arkansas a bill of 
complaint for absolute divorce against the plaintiff herein 
upon the ground of separation for three years. That upon 
the filing of the bill of complaint, substituted service of 
process was attempted to be obtained by publication; that 
the plaintiff did not receive said notice, did not see the pub¬ 
lication, and was not otherwise in anv wav given notice of 
the pendency of said action in Arkansas. She was never 
personally served with process in the State of Arkansas, or 
elsewhere, and did not appear or file an answer in said pro¬ 
ceedings. Depositions were taken in the Arkansas proceed¬ 
ing in the District of Columbia, and no notice of the tak¬ 
ing of said depositions was given to the plaintiff, despite 
the fact that she lived only a few miles from "Washington. 
And the Court finds that the pendency of the suit in Arkan¬ 
sas was intentionally concealed from the plaintiff. 

7. That thereafter on, to-wit, December 12,1939, the said 
Chancery Court of Crittenden County, Arkansas passed a 
decree purporting to divorce the defendant herein from the 
plaintiff, as appears by a copy of said decree filed in this 
proceeding. 

8. That the husband made no real attempt to make the 

State of Arkansas his home or domicil, and did not at anv 

* • 

time acquire a domicil in said State. That he had no inten¬ 
tion to so establish a home and a domicil, and that he under¬ 
took the establishment of a domicil in Arkansas solelv for 
the purpose of obtaining a divorce. He sjient a short time 
in Arkansas, but actually resided for the greater part of 
the time in Washington continuing in the employ of the 


11 


United States. That the defendant was not domicilled in 
Arkansas when he obtained the decree of divorce, and that 
Arkansas was not the matrimonial domicil of the parties. 

.9. That plaintiff is unemployed, has been unable to ob¬ 
tain employment, and is now totally without means of sup¬ 
port or income for her own maintenance and is entirely de¬ 
pendent upon the defendant, but she has enjoyed the use of 
the property in Virginia under the order of the Virginia 
Court, and under the order pendente lite of this 
22 court, but without an order of court from July 1939, 
until the order of this Court. 

10. That neither plaintiff nor defendant were at the time 
of the filing of this complaint or since domiciled in or resi¬ 
dents of the District of Columbia. 

Conclusions of Laic 

1. That the matrimonial domicil of plaintiff and defen¬ 
dant is now and has been since, to-wit, June, 1930, in the 
State of Virginia, and that the matrimonial domicil of the 
parties hereto was not, during the year, 1939, in the State 
of Arkansas. 

2. That the divorce decree entered bv the Chancerv Court 

» * 

of Crittenden County, State of Arkansas, upon which the 
defendant depends in this proceeding, is void for lack of 
jurisdiction, and is not entitled to full faith and credit be- 
vond the State of Arkansas or to recognition on grounds of 
comity. 

3. That the plaintiff and the defendant are still husband 
and wife, and the defendant owes to the plaintiff a duty to 
maintain and support her, and that under public policy of 
the District of Columbia, the Courts of this District have 
the power and jurisdiction, in a maintenance suit where 
service of process has been had upon the defendant, to com¬ 
pel the defendant to support his wife by a decree for sepa¬ 
rate maintenance, notwithstanding the fact that both parties 
to the cause are non-residents of the District of Columbia 
at and since the filing of the said maintenance action. 
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4. That the plaintiff is entitled to the relief sought by her 
in this cause, and is entitled to process of this Court for the 
enforcement of orders entered herein, and further, that the 
plaintiff is entitled to a decree for future maintenance and 
support, and for counsel fees for services rendered by her 
counsel in this proceeding and for her costs. 

5. That the said proceedings in the Chancery Court of 
Crittenden County, State of Arkansas, is void and of no 
force and effect, and was procured by fraud committed upon 
the Courts of said State. 

Bv the Court: 

JENNINGS BAILEY 
J ustice. 

#*##*#**•• 

17 Endorsed: Filed Jan 15 1.041 Charles E. Stew¬ 
art, Clerk 

Melvin, 

vs. 

Melvin. 

In 1936 the defendant brought suit against the plaintiff in 
Virginia (then the domicil of both parties) for a divorce on 
the ground of constructive desertion. The court after a 
hearing decided in favor of the wife and the suit was dis¬ 
missed in Julv 1939. Thereafter the husband evidently for 
* » 

the purpose of obtaining a divorce undertook to establish a 
domicil in Arkansas. lie spent a short time in Arkansas 
but actually resided for the greater part of the time in 
Washington continuing in the employ of the United States 
In October 1939 he brought suit for divorce in Arkansas 
upon the ground of separation for three years. Publica¬ 
tion was made for his wife, and it is testified that a letter 
was written to her by an attorney appointed by the Court 
notifying her of the filing of the action. She testified that 
she received no letter of that kind. Depositions were 

18 taken in the case, but no notice was given to the wife, 
despite the fact that she lived only a few miles from 

Washington. Under all the circumstances I am satisfied 
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that the pendency of the suit in Arkansas was intentionally 
concealed from her. 

As to the husband’s domicil in Arkansas I am convinced 
that lie made no real attempt to make that state his home. 
As well stated in the Restatement, § 19, “The intention re¬ 
quired for the acquisition of a domicil of choice is an in¬ 
tention to make a home in fact and not an intention to ac¬ 
quire a domicil. While a real domicil may be acquired, 
when the motive for so doing is to obtain a divorce, there 
must be the real intent to make a new home. There was no 
such intent in this case and 1 find that the husband was not 
domiciled in Arkansas when he obtained the decree of di¬ 
vorce. There is no question that Arkansas was not the 
matrimonial domicil. 

I find that the divorce decree of the Arkansas court 
19 was void for lack of jurisdiction, and the wife is en¬ 
titled to maintenance. 

BAILEY 

J 

23 Endorsed: Filed Jan 29 1941 Charles E. Stew¬ 
art, Clerk 

Judgment and Order for Maintenance and Counsel Fees 

This cause having come on to be heard at this term of 
Court upon the pleadings herein, the testimony of the re¬ 
spective parties and witnesses, the findings of fact and con¬ 
clusions of law filed herein by the Court, in consideration 
whereof, it is by the Court this 29th day of January, 1941, 

ADJUDGED that the decree entered bv the Chancerv 

• * 

Court of Crittenden County, State of Arkansas, on the 12th 
day of December, 1939, purporting to divorce the defendant 
herein from the plaintiff, is not entitled to full faith and 
credit or recognition in this Court and is wholly null and 
void, and the defendant and plaintiff are now husband and 
wife. 

AND IT IS FURTHER ADJUDGED, ORDERED and 
DECREED, that the defendant pay to the plaintiff the sum 
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of $100.00 per month for separate maintenance and sup¬ 
port, beginning with the tirst day of February, 1941, and a 
like sum on the first day of each month thereafter until 
further order of the Court. 

AND IT IS FURTHER ORDERED that the defendant 
pay to counsel for the plaintiff the sum of $400.00 for ser¬ 
vices rendered to the plaintiff in this proceeding to the date 
of this decree. 

By the Court 

JEXXIXGS BAILEY 
Justice 

*########* 

25 Endorsed: Filed Mar 4 1941 Charles E. Stew¬ 
art, Clerk 

Poi)its Upon Which Defendant Intends to Rely 

1. The Court erred in holding that the District Court of 
the United States for the District of Columbia had jurisdic¬ 
tion of the parties in this case. 

2. The Court erred in failing to find that defendant’s 
legal domicile was in Arkansas. 

3. The Court erred in refusing to recognize the decree of 
divorce issued to the defendant in this case in Arkansas as 
a matter of comity. 

4. The Court erred in refusing to permit the defendant to 
produce testimony tending to show that he was required to 
leave plaintiff by reason of her cruelty. 

5. The Court erred in granting maintenance and coun¬ 
sel fee to plaintiff. 

CORNELIUS H. DOHERTY 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant. 

Copy of the foregoing Points acknowledged this 3rd day 
of March, 1941. 

JAMES B. MURPHY 
Attorney for Plaintiff. 


15 


II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

2S Endorsed: Filed May 3-1941 Charles E. Stew¬ 
art, Clerk 

Statement of Evidence 

Be it remembered, that at the trial of this case, before 
Mr. Justice Jennings Bailey, which trial began on the 16tli 
day of December, 1940, and thereafter was further pro¬ 
ceeded with, it is agreed that while the following statement 
is the substance of all the testimony relating to the points 
upon which defendant relies, nevertheless, either party in 
their brief on appeal may refer to the transcript of the testi¬ 
mony now in the possession of counsel for the defendant, 
and to the exhibits introduced in evidence, which counsel 
agrees will be produced at the argument in the Court of 
Appeals. 

Blanche M. Melvin, being first duly sworn, testified in her 
own behalf, on direct examination, in substance, as follows: 

That she resides at McLean, Fairfax, Virginia, and that 
she and the defendant were married in Linneus, Missouri, 
on May 17, 1914: that she was a graduate of the University 
of Missouri, B. S. in education; that she received a Master’s 
Degree from Cornell; that the defendant came to 'Washing¬ 
ton in April of 1930 and that she came to Washington on the 
8th day of June, 1930, and went to live in Clarendon, Vir¬ 
ginia, and moved to Fairfax the Tuesday after Labor Day 
in September of 1932, and resided in Fairfax until the de¬ 
fendant left her in April of 1936; that she had no violent 
differences or disputes during that period of time, but that 
he started staying away from home in 1934, and gradually 
noticed that the defendant was getting colder and colder 
and evasive as to where he was going; she began to sus¬ 
pect him of infidelity about November of 1935; that 
29 she and the defendant were residing together as man 
and wife in the early part of 1936; that in February 
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of 1936, lie withdrew the bank account that had been joint 
for the years they had been married, and left plaintiff with¬ 
out any support, and actually left on the morning of April 
6,1936: that on the morning he left plaintiff begged him to 
stay and asked what was the matter and he replied that he 
just could not stand it and tiiat he was going to stay in town 
because he could not work: that plaintiff was out of employ¬ 
ment from December of 1935 until May of 1936, and that 
she went to Loudoun County doing welfare work at $150.00 
a month: that defendant brought a suit for divorce in Fair¬ 
fax County, Virginia, in September of 1936, and this suit 
was in litigation from September, 1936, to July of 1939; A 
certified copy of the Bill of Complaint in the Virginia suit 
was introduced in evidence as an exhibit, over objection. 
Counsel then stated that a copy of the final decree in that 
proceeding had been incorporated in the pleadings in this 
suit as an exhibit, which said final decree in the Virginia 
action shows that the allegations of Bruce L. Melvin (Plain¬ 
tiff in that Virginia suit) were not sustained and that said 
action was dismissed bv the Court. Plaintiff further testi¬ 


fied that since she lost her employment in June, 1940, she 
had nO income and no savings and had paid her living ex¬ 
penses and maintenance of the property by borrowing from 
friends; that she lost her position in June of 1940, and had 
not worked since that time: that she continued to reside in 


the property at McLean, Virginia, from the time of their 

separation in April of 1936, until the present time. 

That to her knowledge, her husband had never lived in 

Arkansas; that she received no letter from anv lawvers in 

• •> 

Arkansas notifying her of the divorce proceeding filed by 
the defendant, and the first time she had any notice or 
knowledge of the Arkansas divorce was when the 
30 defendant filed his answer to her plea for mainten¬ 
ance; that the defndant had never notified her that 


he had been divorced, and knew of no conduct on her part 
that would have, or could have, given the difendant reason 
for leaving in April of 1936. 
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That on cross-examination Blanche M. Melvin testified, 
in substance, as follows: 

That at the time she married the defendant he was a pro¬ 
fessor at the Univcrsitv of Missouri and later went to Ohio 
Wesleyan in 1920, where he was head of the department of 
Sociology, and she was his assistant the first vear; that tliev 
remained at Ohio Wesleyan until September of 1923, at which 
time she and the defendant went to Cornell where the de¬ 
fendant became acting- professor of Sociology and remained 
there until 1930, and denied that she at any time annoyed 
him in his work at these various colleges; and that she knew 
nothing about any such accusations until 1936; that she 
never gave the defendant any drugs; that she never threat¬ 
ened her husband with a gun, and denied that she made a 
statement in front of one Omar Furr—that she was going 
to kill the defendant—and further denied that she had made 
such a statement in front of Virginia TIawkins; that the 
defendant was receiving between $3500.00 and $4,000.00 a 
year salary; that after the defendant left her in 1936, she 
changed the Post Office address from East Falls Church, 
Virginia, to McLean, Virginia, and denied that she received 
a letter from an attorney by the name of Scott from Arkan¬ 
sas in 1939. 

That on re-direct examination, she stated that all the 
questions relative to the alleged interference with defen¬ 
dant's employment and threats to kill him were all testified 
to in the trial in Virginia. 

Mrs. Irene Legatees and John Franklin Torreyson were 
next called as witnesses and testified in behalf of the plain¬ 
tiff. 

31 That at the close of the plaintiff’s evidence the 
defendant moved to dismiss the petition on the 
ground that it was shown that the plaintiff was a resident 
of the State of Virginia and that the defendant was a resi¬ 
dent of the State of Maryland, and that this Court had no 
jurisdiction to entertain a bill of complaint for main¬ 
tenance, and, to the overruling of the motion, the defendant 
noted an exception. 
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Ralph A. Felton, being first duly sworn, testified on be¬ 
half of the defendant, on direct examination, in substance, 
as follows : 

That he is now connected with Drew University at Madi¬ 
son, New Jersey, in the capacity of a professor of rural 
sociology and head of the department of the rural church, 
and that he had been head of the extension department at 
the College of Agriculture at Cornell University, for seven 
years: that he had first met the defendant at Ohio 'Wesleyan 
and talked to him relative to taking a position at Cornell. 

The defendant offered to show by the testimony of this 
witness the history of the home life of the parties hereto 
from the first time he met Dr. and Mrs. Melvin in 1921, 
and covering a few visits that he had with them and how 
Mrs. Melvin acted in the home at Ohio 'Wesleyan, and also 
that he was with Dr. Melvin and lived near Dr. and Mrs. 
Melvin at Cornell, Ithaca, New York, over a period of six or 
seven vears, and would testifv as to the condition of their 
home life, the things he had seen and heard, the actions of 
Mrs. Melvin, toward Dr. Melvin, and Dr. Melvin’s actions 
during all this period of time, and would testify that Dr. 
Melvin had done everything lie possibly could to treat her 
with kindness and give her everything that she desired, and 
also that it was because of Mrs. Melvin that Dr. Melvin was 
required to leave Cornell as a teacher, and would also testify 
that during his time at Ohio 'Weslevan and also at 
32 Cornell, Dr. Melvin was a good teacher and was con¬ 
sidered one of the finest teachers in the College on 
Sociology, and this testimony was objected to by counsel for 
the plaintiff on the ground that the defendant had filed a 
suit for divorce in Virginia in 1936, based upon cruel and 
inhuman treatment on the part of the plaintiff here, which 
said suit was dismissed, the Court being of the opinion that 
the defendant here had not maintained the allegations of his 
Bill of Complaint, and that the matter was res adjudieata, 
and the objection of the plaintiff was sustained. 

Gladys Hensler, being first duly sworn, testified on be¬ 
half of defendant, on direct examination, in substance, as 
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follows, and whose testimony was objected to on the same 
ground as that of Dr. Felton, and it was stated that she 
would testify, if permitted to testify, as follows; that in 
addition to living at the home of the parties hereto for over 
a period of one year, that she was an undergraduate 
student at Ohio Weslevan and knew both Dr. and Mrs. 

ft 

Melvin, both as teacher and friend, and also that she 

came to Cornell and staved at their home for a voar and 

* » 

would go into detail as to the home life of the parties, the 
language and all those things used bv Mrs. Melvin; that 
she would go into the question that plaintiff’s love for her 
brother was greater than that for the defendant, and would 
testify that plaintiff treated defendant with contempt at 
all times, and that the defendant had done everything he 
possibly could to help plaintiff, in fact, her testimony would 
be practically the same as that of Dr. Felton, and plain¬ 
tiff’s objection to this testimony was sustained, to which the 
defendant noted an exception. 

Gladys McGraw, being first duly sworn, testified on be¬ 
half of defendant, on direct examination, in substance, as 
follows: 

That she was a psychiatrist in a hospital in New York 
City, and that she knew both Dr. and Mrs. Melvin at Ohio 
Wesleyan and at Cornell, and would testify to the 
33 same fact as previously set forth in the testimony 
of Dr. Felton and Gladys TTensler, and the objec¬ 
tion to her testimony was sustained, to which the defendant 
noted an exception. 

Bruce Lee Melvin, being first duly sworn, testified on be¬ 
half of himself, on direct examination, in substance, as fol¬ 
lows : 

That he was married to the plaintiff in May of 1914, at 
Linneus, Missouri, at which time he was in the ministry and 
going through school and endeavored to join the Y. M. C. A. 
in the fall of 1917 to go to France, but was prevented by the 
plaintiff from doing so, and that plaintiff caused him to 
give up the ministry and that he went to the University of 
Minnesota in the fall of 1918, as an assistant at the Min- 
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nesota University, and from there to the University of Mis¬ 
souri, and later to Ohio Wesleyan, where he was professor 
of Sociology for a period of three years; that he had trouble 
with plaintiff during his entire stay at Ohio Wesleyan; that 
she was jealous of any of his students, of the women in the 

facultv or the men in the faculty if he tried to associate with 
» • 

them: that in the spring of 1921, when the Dean of Ohio 
Wesleyan informed Mrs. Melvin that she could not teach at 
the beginning of the second year, plaintiff claimed that de¬ 
fendant was the cause of this, and that he wanted a "Miss 
Fendrick to teach instead of her, and she annoyed him at 
all times and did everything she possibly could to interfere 
with his employment at the University. 

At this time counsel for plaintiff objected to this testi¬ 
mony, based upon the same objection as that to the previous 
witnesses, that the matter had been disposed of in the Vir¬ 
ginia 'proceeding anil was now res adjudicata, which ob¬ 
jection the Court sustained, and the defendant stated, for 
the purpose of the record, that he proposed to show that 
plaintiff prevented him from talking or having any 
.34 connection with persons other than those which she 
chose; that she would hide his notes and manuscripts; 
that she lied to defendant’s friends about him; that she 
threatened to kill him: drew a gun on him in the spring of 
1936: that she molested him at his office: that she put drugs 
in his food; that she was jealous of his work and tried to 
hinder it; that she was jealous of the women students and 
women working with him: that she prevented him from en¬ 
tertaining friends; that she was giving money to her family, 
and, after spending the money she earned, she would then 
check on defendant’s bank account: that she was hysterical 


and nagging, so he could not work at home: that she would 
harangue and scold him so that he could not sleep at night, 
and would countermand any instructions that he gave to the 
help on the farm, and, to the sustaining of the objection, 
the defendant noted an exception. 

That in November of 1938, he was employed by the Works 
Projects Administration but his position in that Depart- 
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ment was not permanent, and while on a trip to Cincinnati, 
he took leave of absence and went to Arkansas, because he 
was looking- for two things: first, a place where he could in¬ 
vestigate or study the problems of rural poverty and also 
what was being done about rural poverty, and he wanted to 
establish a residence in another state because his residence 
in the State of Virginia meant nothing to him, and to live 
in the District of Columbia meant nothing also; that he had 
not lived in Virginia since he left the home in April of 1936, 
and that he had not voted in the election of 1938; that he 
was not certain whether or not he had voted in the primary 
election in 1938 in Virginia; that he went to Marion, Arkan¬ 
sas, which is one of the places right outside of Memphis, 
right in the heart of the delta; that he was preparing a book, 
which he is stili working on, and wanted to be in a position 
to obtain some connection with one of the institutions of 
higher education in Arkansas, and even contacted the 
35 University of Arkansas for the purpose of ascertain¬ 
ing whether there was any vacancy for a position of 
that type; that he then went to the Clerk’s Office and de¬ 
clared his intention of becoming a citizen of the State of 
Arkansas; & that he did not intend to stay in Arkansas or 
keep that as his residence at that time, and that he knew he 
could not stay when he first went there in November, 1938, 

and declared his intention: that when he went back in Julv 

• 

of 1939, he went back to make a study and he expected to 
stay there indefinitely; that in July of 1939, his position with 
the Government terminated, and his work was closed, and 
he went back to Marion, Arkansas, to live, and identified a 
letter from the Government to the effect that his position 
would terminate on July 15, 1939, and defendant took his 
leave of absence, which extended to September 21, 1939, but 
was actually out of the Government employ, and that when 
he went to Marion he intended to say there; that it would 
take a year or two to complete the book which he was writ¬ 
ing, together with the hope that he would be able to find a 
position in Arkansas in one of the schools of higher edu¬ 
cation in the same line of work that he had had prior to the 
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time of going into the Government; that he had paid his 
personal and poll taxes and voted in the last election in 
Arkansas; that after he arrived in Arkansas and had been 
there approximately two and one-half weeks, he received 
word that there was the possibility of another opening in 
the Government; that he investigated the situation in 
Arkansas, as to whether lie could retain his legal residence 
there if he accepted another Government position, and then 
came back to Washington around the 20th of August, and 
made application and went back down; that he came back 
here and made his application and returned to Arkansas be¬ 
cause he was not officially employed until the 19tli day of 
September, and that his position in the Government here is 
very uncertain and temporary, and if he were dis- 
36 inissed today he would go right back to Arkansas. 

That he filed an action for divorce in Arkansas; 
that he could not give the exact date but it was when he 
was back down there in Memphis when he was on an official 
trip and that when he went to Memphis he always lived in 
Marion, Arkansas. At this point the Court stated that the 
record showed that the Arkansas petition was sworn to on 
October 30,1939. 

That he based his divorce from the plaintiff, Blanche M. 
Melvin, on the ground that he and plaintiff had lived sepa¬ 
rate and apart, without cohabitation, for a period of over 
three years; that he gave his attorney in Arkansas the ad¬ 
dress of plaintiff, and gave her address as McLean, Vir¬ 
ginia, which address had been changed by plaintiff to that 
of McLean, Virginia, from East Falls Church, Virginia, 
and thereafter on December 12, 1939, a decree of divorce 
was entered in that cause in Arkansas, which decree of 
divorce is as follows: 

‘ ‘ Decree 

On this 12th day of December, 1939, the same being an ad¬ 
journed day of the regular October 1939 term of said Court, 
the above entitled matter coming on to be heard, comes the 
plaintiff by his attorney, C. B. Nance, and the defendant 
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although duly served with process of this Court by publica¬ 
tion of warning order conies not but makes default, and 
this cause is submitted to the Court upon the complaint of 
the plaintiIf, the report of the Attorney Ad Litem heretofore 
appointed by the Court for the non-resident defendant, the 
proof of publication of warning order, the deposition of the 
plaintiff and the depositions of F. S. Alexander, Mrs. Elna 
N. Smith, Mrs. Virginia Hawkins and Denzel L. Melvin on 
behalf of the plaintiff, from all of which the Court finds: 

That plaintiff and defendant were married at Lin- 
37 neus, Missouri, on May 17, 1914; that no children 
were born as a result of this marriage and no prop¬ 
erty rights are involved in this action. 

The Court further finds that the plaintiff has been a resi¬ 
dent of Crittenden County, Arkansas, for more than three 
months prior to the granting of this decree. 

The Court further finds that plaintiff and defendant 
separated on April 5, 1936, and that he and the defendant 
have lived separate and apart without cohabitation for a 
period of over three years. 

And the material allegations of the complaint having 
been sustained, plaintiff is entitled to a decree of divorce. 

IT IS THEREFORE BY THE COURT CONSIDERED, 
ORDERED AND DECREED that the bonds of matrimony 
heretofore existing between the plaintiff, Bruce L. Melvin, 
and the defendant, Blanche M. Melvin, be and the same are 
hereby cancelled, dissolved, set aside and forever held for 
naught, and that plaintiff pay all costs of this action for 
which execution may issue. 

J. F. Gautney 
Chancellor” 

That on the 10th day of May, 1940, defendant married one 
Elna N. Smith and went to Camp Springs, Maryland, to 
live, where he has resided to the present time, still retaining 
his legal residence in the State of Arkansas; that the posi¬ 
tion he now holds with the Government is temporary and if 
he were dismissed he would go right back to Arkansas. 
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Bruce Lee Melvin, on cross-examination, testified, in sub¬ 
stance, as follows: 

That after leaving Virginia in April of 1936, lie lived in 
numerous places, and finally lived at 12S C Street, N. E.; 

that lie was out of the District during the summer and 
3S fall of 1936, on research on his book: ‘‘Youth in Agri¬ 
cultural Villages" and had no residence in the Dis¬ 
trict at that time; that after leaving Virginia and separat¬ 
ing from his wife in April, 1936 he lived for a period of 
time iii a house in Montgomery County, Maryland, rented 
and occupied by Mrs. Elna X. Smith; that he went there to 
live to protect Mrs. Smith from Mrs. Melvin and other peo¬ 
ple following her; that he resided at 117 2nd Street, North¬ 
east; and that he also spent a good portion of his time, 
many nights at 372-2nd Street, Northeast, an apartment 
which Mrs. Smith had rented. That he had been in Arkan¬ 
sas on numerous trips prior to the fall of 193S, and that be 
had always been delighted with the State and had been all 
over the State and did not recall ever expressing a dislike 
for the State of Arkansas. That he then identified a letter- 
written by him, which was introduced in evidence as plain¬ 
tiff’s Exhibit No. 5, dated December 8, 1933, in which he 
wrote “Have now spent two days in Arkansas. It looks to 
me like a good place to leave and stay out of.”; that he 
went to live at 117 2nd Street, N. E. in October, 1937, and 
continued to live there and kept a room with his nephew, so 
he could always get his mail, but he could not say that he 
lived there. 

Defendant further testified that he never made up his 
mind to leave his wife, but he was just driven away and that 
he had lost all his affection for his wife about two months 
after they were married. 

That the witness’ attention was called to a statement con¬ 
tained in a letter written by him December 8, 1933, to his 
wife, in which are contained expressions of endearment 
toward the plaintiff. That he was the plaintiff in a suit filed 
in Loudoun County, Virginia, in July, 1938, in which he 
alleged that he was a resident of the State of Virginia at 
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that time, and that he was a legal resident of that 

39 State then. That he does not remember when he 
first learned that he could get a divorce in Arkansas 

based on three years separation, and does not know whether 
he learned it just before going there in the latter part of 
July or just after he got down there and that he knew there 
were some elements about the law which he did not know 
until he got down there; that his divorce action in Virginia 
was still pending in November, 193S; that he thinks he 
talked with his attorney in Arkansas when he first went 
there in November, 1938, although he was not certain; that 
he was doing everything he possibly could to get along with 
her; that when he went to Arkansas he believed he had a 
right to declare his residence in anv state he desired to do 
so, and was told that he could make a declaration in the 
Clerk’s Office in the case of establishing a residence because 
he was a federal employee; that when he first went to 
Arkansas in 1938, he stopped at a tourist house because he 
was looking around to try and find a good place where he 
could study the problems of rural poverty and had picked 
Marion for that purpose, because it is the delta of the Mis¬ 
sissippi, and has the best land and the poorest people in the 
United States; that he was in Government employ all dur¬ 
ing 193S and 1939; that when he was active his headquarters 
were in Washington, and that there was never any lapse in 
his pay through the years 1938 and 1939, by reason of an 
accumulated annual leave, so that his salary would go on 
until September 21, when everything would have come to a 
close; that his headquarters during the years 193S and 1939, 
while he was in the employ of the Government, were in 
Washington and that when he went to Arkansas in 1939, it 
is true he was on leave to which he was entitled, but his posi¬ 
tion had come to a close and he was notified of the termina¬ 
tion of his employment prior to the time he went to Arkan¬ 
sas and that he went to the Marion Hotel to live; that he 
stayed at the Hotel a part of the time and went to various 
other parts of the State; that he was away from 

40 Washington from July 24 to August 20, 1939, and 
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wont back to Washington at that time to see about 
another position; that he knew at the time that there was a 
possibility that liis employment in Washington would be 
continued and that he was willing to accept a continuation 
of his employment in Washington because he did not expect 
it to last and for the further reason that it would give him 
an opportunity to study the problem in which he was in¬ 
terested all over the United States; that after returning to 
Washington from Arkansas on August 20th he next re¬ 
turned while on official trip to Memphis, and that this was 
the latter part of October or the first of November; that he 
went to Marion, Arkansas on that occasion, stayed at a 
hotel, and signed the papers in his divorce action at that 
time; that his work on that trip was in Memphis and that 
he was in and out of Memphis; that after the trip in the lat¬ 
ter part of October 1939 he made a flying trip to Arkansas 
around the 24th of November; that this trp was for the dual 
purpose of returning to Memphis to complete some official 
work and to give his testimony in his divorce action; that 
he had not been in Arkansas since returning to Washington 
on August 20, other than the two days the latter part of 
October or the first part of November; that he was only 
there an hour or two on November 24th; that he did not 
return to Arkansas again until September, 1940, and the 
purpose of that visist was to establish a research project 
in Memphis; that he was on the teaching staff of South¬ 
eastern University in Washington, D. 0. from 1932, and 
that he taught there on the evening of September 20, 1939, 
just the next day after he came back and took up his new 
position; that he did that to fill in because they wanted him 
to and he happened to be in town, and that is after he had 
been in Arkansas; that he went back to Marion, Arkansas, 
the letter part of October of 1939; that after receiving his 
1 divorce he did not return to Marion until September 
41 of 1940, at which time he went back to establish a re¬ 
search project in Memphis and stayed at the Marion 
Hotel; that he made no effort to find out whether or not 
plaintiff was notified of the filing of the suit for divorce in 
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Arkansas, nor did he give any personal notice of the taking 
of depositions in the City of Washington, relative to the 
evidence covering the separation of the parties for three 
years, and stated that he had not done so because he had 
met the legal requirements and that he had found out be¬ 
fore leaving Washington what her address was and under¬ 
stood that she would be notified properly in accordance with 
the laws of the State of Arkansas; that he never told any¬ 
one not to notify Mrs. Melvin; that he never told plaintiff 
that he had been divorced or remarried, and that he had 
been remarried on the 10th day of May, 1940, at Camp 
Springs, Maryland, and that at the present time he has 
property in Camp Springs in the name of himself and his 
present wife; that he and his second wife, Elna X. Smith, 
purchased their home in Camp Springs, Maryland, between 
the 10th and 16th of May, 1940, and that they moved out of 
117 2nd Street, Northeast, Washington, D. C. on May 16, 
1940; that he took the property mostly as an investment 
because it was a bargain at the time and he had no inten¬ 
tion of living there and making it his home and they have 
invested about $5,000.00 in the place. 

On re-direct examination the defendant testified as fol¬ 
lows : 

That since his marriage in May, he has endeavored to ob¬ 
tain a position which would send him back to Arkansas, 
and that he had had a definite agreement with Mr. Carl 
Taylor, the head of the division of Farm Population and 
Rural Life in the Department of Agriculture, which posi¬ 
tion he felt would be available on July 1, 1940, but the De¬ 
partment did not receive the sufficient money for this posi¬ 
tion. 

Carl C. Taylor, being first duly sworn, testified on 
42 behalf of defendant, in substance, as follows: 

That he is employed with the Bureau of Agri¬ 
cultural Economics as the head of the research division, 
Division of Farm Population and Rural Welfare and that 
he has known Dr. Melvin for a little over twentv-six vears, 
and that he had asked him to take a position at Little Rock, 
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Arkansas: that Dr. Melvin had been a professor in rural so¬ 
ciology for twentv-fivc vears and that if he could get the 
budget lie required he would have Dr. Melvin placed at the 
head of the regional office in Little Rock, Arkansas. 

Elna Smith Melvin then testified, as a witness for the de¬ 
fendant, substantially as follows, insofar as her testimony 
is material to this appeal: 

That her name is Elna Smith Melvin; that she is the wife 
of the defendant; that she first met the defendant in June, 
1984, when she was employed in the office of Indian Affairs; 
that she was transferred to the same division with Mr. 
Melvin in December, 1935, as his research assistant; that she 
and Dr. Melvin took many trips together upon official Gov- 
ernmeht business, and that they collaborated in the writing 
of books; that there had never been any improper relations 
between her and the defendant. 

On cross-examination the witness, Elna Smith Melvin, 
testified that shortly following Mr. Melvin’s separation 
from liis wife, he stayed part of the time in a house rented 
bv the witness in Montgomery Countv, Maryland; that she 
lived in a house at 117 2nd Street, Northeast, Washington, 
D. 0. from April, 1938, until May, 1940, and that over that 
period of time Mr. Melvin, along with a number of other 
people, was also living at that address, and that she and 
Mr. Melvin had rooms on the same floor for part of the 
time; that she had testified in Mr. Melvin’s Arkansas di¬ 
vorce action to the effect that Mr. Melvin and his wife had 
not lived together since 1936. 

43 The deposition of Mr. W. B. Scott, taken before 
Mrs. Mary Wilson, a Notary Public in Marion, 
Arkansas, on December 2, 1940, contains, in substance, the 
following; 

That he has resided in Marion, Arkansas, since 1916, is a 
member of the Crittenden County Bar, and practiced at the 
bar of that Court from April 1908, and was handed the 
record of the matter filed in the Chancery Court of that 
County, in which Bruce L. Melvin was the plaintiff and 
Blanche M. Melvin the defendant, and he identified the 
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papers, and the fact that he was appointed the attorney ad 
litem on the 4th day of November, 1939, and accepted the 
appointment on the same day; that he had tiled a report on 
December 11, 1939, and in that report stated to the Court 
that he had notified the defendant, Blanche M. Melvin, of 
the nature of the cause of action and the time for pleading 
by a letter addressed to her at McLean, Virginia, and that 
his report shows that he deposited it in the United States 
Mail, this being the address given in the affidavit made by 
Bruce L. Melvin, and was asked whether or not the letter 
was ever returned to him, and he stated that from the rc- 
ix>rt that it was not, and that his practice had been, when 
he was appointed attorney ad litem, to write a letter to the 
defendant and keep a copy of the letter, and just a few days 
prior to the convening of the Court, at which time the cause 
would stand for trial, he would make his report. 

That some attorneys file their report immediately, but 
that he did not, for the reason that if the letter was returned 
he would then include that fact in his report, and that if he 
had a reply to his letter he would include that in his report 
also; that if the letter is not returned, and he has no reply, 
he does not mention it, and just says that he wrote the 
letter, and in this particular report he states that he had 
written her at the place but did not state whether it had 
been returned, but he was pretty well convinced that 
44 he had no reply to that letter, and that it was not re¬ 
turned, and on cross-examination he stated that he 
had no independent recollection of these facts, and that 
there is 710 requirement that an attorney ad litem investi¬ 
gate the allegations as to the residence of the plaintiff in the 
case, and that the notice given by the attorney ad litem to 
the defendant is just a simple letter, and from his report 
he dictated a letter to Mrs. Melvin advising her of the pend¬ 
ency of the suit, and that he was making this statement en¬ 
tirely upon the basis of what was contained in his report, 
and that he would say that the letter was written not to ex¬ 
ceed a week after he had been appointed attorney ad litem; 
that he had looked for the copy of the letter to Mrs. Melvin 
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but that certain parts of his records have been destroyed 
because approximately once a year the attorney ad litem 
file is gone through and the cases that have been passed 
upon, and which he feels will never be heard from again, 
are destroyed; that he had no recollection of ever having 
met Mr. Melvin; that at the time he was served with the 
notice of the taking of the depositions in the case, he did 
not send any further communications to Mrs. Melvin. 

On re-direct examination Mr. Scott testified, in substance, 
as follows: 

That after the filing of the report by the attorney ad 
litem he is then discharged from further duties, for the 
duties of an attorney ad litem are to notify the defendant 
of the pendency of the cause of action and the nature by a 
letter, and they are not required to register the letter ad¬ 
dressed to a defendant at the last known place of address. 
The further purpose of an attorney ad litem is to have 
someone on whom service may be had to take proof in the 
case, and their statute provides that the attorney ad litem 
is the proper person, however, it does not provide that the 
attorney ad litem shall notify the defendant of the 
45 taking of depositions; that it is proper to serve non¬ 
resident defendants with a copy of the bill of com¬ 
plaint -personally outside of the jurisdiction of the Court, 
but that it is optional with the attorney for the plaintiff as 
to the method of service which he pursues, but the usual 
procedure in divorce cases is to serve them by warning 
order, and not by personal service. 

The deposition of Mrs. Helen H. Spotts taken before Mrs. 
Mary Wilson, Notary Public of Marion, Arkansas, on the 
2nd day of December, 1940, contains, in substance, the fol¬ 
lowing: 

That she is the Deputy Circuit Clerk of the Chancery 
Court of Crittenden County, Arkansas, and identified a file 
in the case of Bruce L. Melvin against Blanche M. Melvin, 
filed November 4, 1939, in which a decree of absolute di¬ 
vorce was granted on the 12th day of December, 1939, and 
that no appeal had ever been lodged from that decree. 
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The deposition of Mr. A. B. Carter taken before Mrs. 
Mary Wilson, a Notary Public in Marion, Arkansas, on 
December 2, 1940, contains, in substance, the following: 

That he is a Deputy County Clerk of Crittenden County 
in Arkansas and is the custodian of the list of qualified vot¬ 
ers in Crittenden Countv, and stated that under the heading 
of Jasper Township, 1939, the name of Bruce L. Melvin ap¬ 
pears as a qualified resident of Marion, Arkansas, Marion 
School District; that he did not know Mr. Melvin; that he 
had a request from Mr. Melvin for an absentee ballot, which 
was returned to him. 

On cross-examination Mr. A. B. Carter testified, in sub¬ 
stance, as follows: 

That his records did not show just when the poll tax was 
issued to Mr. Melvin but it indicated that the poll tax was 
paid in 1939, and that it is the State law that you have to be 
a resident of the State for one year and of the County 
46 for six months and of the Township for thirty days 
before you are permitted to pay a poll tax, and that 
no poll taxes are ever paid by non-residents of the State, 
and that they required the filing of an affidavit to show resi¬ 
dence in the State; that Bruce L. Melvin was assessed for a 
poll tax and personal property and this assessment is re¬ 
quired by law. 

At the close of all the testimony the Court stated that 
“There are only two questions in my mind in connection 
with the case, perhaps three; whether the husband here 
deserted his wife, or refused to support her, and I do not 
think there is much question as to the fact that he did re¬ 
fuse to support her in Virginia, and then there is the ques¬ 
tion: If the husband is domiciled in Arkansas whether Vir¬ 
ginia Courts would recognize it, especially under the cir¬ 
cumstances of the former adjudication in Virginia, and 
third the qustion is whether there was any domicilliary 
situs in Arkansas.’’ 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of defen¬ 
dant. 



And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the defendant may have his case reviewed 
on appeal, the parties, by their attorneys of record, hereby 
approve the foregoing Statement of Evidence. 

Approved: 

JAMES R MURPHY 
Attorney for Plaintiff. 

CORNELIUS H DOHERTY 
Attorney for Defendant. 
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No. 7910 


BRUCE LEE MELVIN, Appellant, 

v. 

BLANCHE M. MELVIN, Appellee. 


BRIEF OF APPELLEE 


I. STATEMENT OF FACTS 

The parties were married in 1914 in the State of Missouri. 
They resided at various places in the United States, until 
April, 1930, at which time the defendant obtained a position 
with the United States Government in Washington. The 
appellee joined him in Washington in June, 1930, and they 
rented a home in Arlington County, Virginia. In 1932 they 
purchased property at McLean, in Fairfax County, Vir¬ 
ginia, and built a home there. The appellee was employed 
a good part of the time during their married life, and in 1932 
obtained a position with the Welfare Department of Lou¬ 
doun County, Virginia, which position she held from 1932 
until June, 1940. The appellant worked continuously in 
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Washington in the employ of the Government, from 1930 
until the present time, with the exception of a period of 
fourteen months in 1932 and 1933, when he was unemployed. 

The parties lived together without any serious difficulties 
from 1914 until 1934, and up to that time the appellant had 
written affectionate letters to the appellee while away from 
the city on official duty. Such letters were introduced in evi¬ 
dence. In 1934 the appellant met Mrs. Elna X. Smith, a 
widow, who was also employed in the Government in Wash¬ 
ington. The appellant and Mrs. Smith were engaged in a 
similar type of work, and travelled together through the 
years from 1934 to 1939. In December, 1935, the appellant 
was instrumental in having Mrs. Smith transferred to his 
Department as his assistant or associate, after which time 
they collaborated in the writing of books. Beginning in 
1934 the appellee noticed a change in the appellant, noticed 
that he was less affectionate, that he remained away from 
home frequently although not on Government trips. This 
waning of interest continued through 1935, during which 
year some issue was made between them regarding Mrs. 
Smith. In the early part of 1936 the appellant remained 
away from home almost constantly, and although the ap¬ 
pellee Was ill, he did not provide her with adequate support. 
Also during this period he closed the joint bank account of 
the parties. On April 6, 1936, the appellant announced to 
the appellee that he would no longer live with her, and on 
that day he deserted and abandoned the appelle and the 
home of the parties in Fairfax County, Virginia. 

In September, 1936, the appellant instituted an action for 
divorce a mensa against the appellee in the Circuit Court 
of Fairfax County, Virginia, on the ground of constructive 
desertion, alleging various acts of cruelty on the part of the 
appellee which justified him in leaving her; which were the 
same alleged acts of cruelty in support of which the appel¬ 
lant attempted to introduce testimony at the trial of this 
suit below. The appellee defended in that action, and did 
not file a cross-bill or counter-action for affirmative relief. 
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The Court entered a pendente life order requiring the hus¬ 
band to make payments on the mortgage indebtedness of 
the property, for insurance and taxes, and to pay certain 
medical bills of the wife. The wife was unemployed during 
that period. Voluminous depositions and testimony were 
taken in that case before a master in chancery, and the Mas¬ 
ter’s report was filed in September, 1938, recommending 
divorce be denied. Mr. Melvin filed exceptions to that re¬ 
port on October 6, 1938, and the case was thereafter argued 
before the Court. In July, 1939, Judge Walter T. McCarthy, 
the presiding judge of the Circuit Court of Fairfax County, 
Virginia, entered a final decree, finding that the plaintiff in 
that suit had failed to sustain his allegations, and ordering 
the complaint for divorce dismissed. It is to be noted that 
in that suit the husband alleged that he was a bona fide 
resident of Fairfax County, Virginia, although actually re¬ 
siding without that State. A certified copy of the Bill of 
Complaint in that suit was introduced in evidence in this 
proceeding, and certified copies of the pendente life order 
and the final decree are included in the pleadings. 

The appellee wife in this action has continued to reside 
at the home of the parties in McLean, Virginia, and still re¬ 
sides there. In June, 1940, she lost her employment in Lou¬ 
doun County, Virginia, and in August, 1940, instituted the 
action below against her husband for separate maintenance, 
having no knowledge of any divorce proceedings in Arkan¬ 
sas by appellant and alleging him to be a resident of the 
District of Columbia. She had received no support from 
the defendant since the separation until the entry of the 
Pendente Lite order below on November 14, 1940, and he 
has made no payments upon the home indebtedness since 
the entry of the final decree in the Virginia suit in July, 
1939. She is indebted to the extent of several hundred dol¬ 
lars for money which she has borrowed to make payments 
upon the principal and interest of the property mortgages. 
The payments on one of the mortgages, in amount of about 
$1,000.00 are $27.50 per month. The other mortgage is in 
principal amount of about $3,000 which became due and pay- 
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able July 21, 1941. The taxes are two years in arrears. 
Personal service of process was had upon the defendant in 
this action in the District of Columbia, where the appellant 
is employed by the Government, and where appellant has 
lived practically the entire time since the separation of the 
parties. The appellant filed an answer to the Complaint, 
alleging’ that he had obtained an absolute divorce in Arkan¬ 
sas from the appellee in December, 1939, and that in May, 
1940, lie had remarried, and “is now living with his second 
wife at her home at Camp Springs, Maryland, retaining his 
legal residence in the State of Arkansas.” The appellee 
hied a replication, alleging that by this answer of the appel- 
l*mt she was for the first time given anv notice or informa- 
tion as to the Arkansas divorce proceedings or the remar¬ 
riage of her husband; and also alleging that she believed 
the defendant was a resident of the District of Columbia, 
temporarily sojourning at Camp Springs, Maryland, and 
that the appellant’s alleged residence in Maryland was a 
mere subterfuge. The appellee’s said replication further 
alleged, and it was admitted by the appellant at the trial, 
that at the time he filed his Bill of Complaint in Fairfax 
County, Virginia, against the appellee he alleged residence 
in Virginia, although he was living either in the State of 
Maryland or in the District of Columbia. It is also pointed 
out that in the year 193S the appellant filed a suit in Lou¬ 
doun County, Virginia, in which he alleged residence in that 
State although he was actually residing in the District of 
Columbia. Appellee also testified at the trial, and there 
was no evidence to the contrary, that she had never been 
notified or served with any process or notice in the Arkan¬ 
sas proceeding, nor had she any notice or knowledge that 
the appellant had moved or taken up residence in Mary¬ 
land. 

The testimony of appellant and Elna N. Smith at the trial 
indicated that after the appellant deserted the wife in April, 
1936, appellant went to live in a house in Montgomery 
County, Maryland, rented by Mrs. Elna N. Smith, and that 
he spent most of his time with her at her various residences 
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in Maryland and in the District of Columbia, living in the 
same apartment or house, from April, 1936, until he mar¬ 
ried her in May, 1940. Although both the appellant and 
Mrs. Smith denied having illicit relations, the testimony of 
Mrs. Melvin indicated that they had remained all night in 
the apartment of Mrs. Smith at 327 B Street, Northeast, in 
August, 1937. Mrs. Smith testified that during all of these 
years she was engaged to another man, although she ad¬ 
mitted that the man had not been in Washington since 1933, 
and stated that she had broken the engagement in 1938, be¬ 
cause her alleged fiancee was in the army and she was a 
pacifist. The testimony of both Mrs. Smith and the appel¬ 
lant tended to the contention that they had lived together 
during all of these years for mutual protection from the 
plaintiff, although the plaintiff testified that she had em¬ 
ployed a detective for five days in the month of August, 
1937, and that was the extent of any following or harrass- 
ment by her of the appellant and Mrs. Smith. 

II. FACTS AS TO THE ARKANSAS DIVORCE OF 

APPELLANT 

The testimony with respect to the Arkansas divorce w*as 
that the appellant, in November, 1938, while his suit in Vir¬ 
ginia was still pending, and after the filing of the Master’s 
report and exceptions thereto, and while he was on an offi¬ 
cial trip for the Government, went to Marion, Arkansas, 
w’here he remained for one day, and decided that he w’ould 
establish his residence in that State, because he intended 
some day to write a book about rural tenant conditions in 
the delta area. He thinks he consulted a lawyer at that 
time about the divorce laws. He has not yet wu-itten the 
book. He stated that he also hoped at some time to obtain 
a position at Little Rock, Arkansas, and one of his witnesses 
testified (Mr. Taylor, a Government official in Washington) 
that he had considered the appellant for a Government posi¬ 
tion in Arkansas which i>osition was never tendered. The 
appellant further stated that, wirile on annual leave from 
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Government employment in Washington, the latter part of 
July or the first of August, 1939, he went to Marion, Ar- 
kansasi where he consulted a lawyer, registered at the 
Marion Hotel and made a few trips into the agricultural 
area surrounding Memphis, Tennessee, and that part of 
Arkansas along the Mississippi River. He stated that he 
returned to Washington on August 20,1939, and on Septem¬ 
ber 19,1939, resumed his employment with the Government. 
He did state that he had been notified in July that his em¬ 
ployment with the Government would be terminated in Sep¬ 
tember, although the evidence is conclusive that there was 
no lapse in his employment, and that as soon as his annual 
leave had expired he went immediately on the payroll. He 
further stated that he returned to Arkansas in the latter 
part of October, at which time his complaint in the divorce 
action was signed. The complaint shows that it was signed 
on October 30, 1939, and alleged a bona fide residence in 
Arkansas for two months, which allegation must have been 
false. He stayed in Arkansas two or three days, and ap¬ 
parently made the trip in conjunction with other travel on 
Government duty. He next went to Arkansas on November 
24, 1939, for one day, at which time he gave his deposition 
in the divorce action. This trip was also made in the course 
of Government travel. He stated that he had some Gov¬ 
ernment business to take caie of in Memphis at that time. 
He immediately returned to Washington and did not return 
again to Arkansas until some date in September, 1940, after 
the filing of the complaint by the appellee in this case below. 
He also stated that while in Washington during all of this 
time from July, 1939 until May, 1940, he remained at the 
lesidence of Mrs. Smith at 117 2nd Street, Northeast, where 
lie had maintained a residence and had a room since 1937. 
He also admitted that he was on the teaching staff at South¬ 
eastern University in the District of Columbia for the term 
1939-1940 and prior years and last taught on September 
20, 1939, during the time he alleged residence in Arkansas. 

Th6 record in the Arkansas proceeding contains a state¬ 
ment of an attorney who was appointed by the court as 
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attorney ad litem for Mrs. Melvin, to the effect that he noti¬ 
fied her of the action by sending her a letter, ordinary mail 
addressed to her at McLean, Virginia. The deposition of 
this attorney indicated that he had no copy of the letter, 
that the letter was simply dictated by him and probably 
mailed by his secretary, and that he had no independent rec¬ 
ollection of the matter, except as contained in his report; 
that because his report stated a letter had been mailed, he 
must have sent it, and since he did not report that the letter 
was returned or that he had received a reply to the letter it 
must not have been returned and he must not have received 
any reply. He did not know when he sent the letter, but 
stated it must have been about a week after the filing of the 
suit. His report was not filed until a day or two before the 
the entry of the decree in that case. There is no testimony 
that the defendant ever actually set up any residence or 
domicil of any kind in Arkansas. When he went there he 
simply stopped at a hotel. 

The appellant further testified that in May, 1940, he and 
his new wife purchased a home in Prince George’s County, 
Maryland, in which his own investment amounts to about 
$1,500 and the investment of the two jointly about $5,000. 
Appellant further testified that his home in Maryland was 
purchased only as an investment, nor for permanent resi¬ 
dence, and that he still claimed legal residence in the State 
of Arkansas and not in the State of Maryland. Both Mr. 
Melvin and his new wife are still employed in the Govern¬ 
ment in Washington. 


HI. ARGUMENT 

(a) JURISDICTION—This Court Has Jurisdiction of a 
Suit by a Non-Resident Wife Against a Non-Resident 
Husband for Separate Maintenance 

The Statute, as amended, conferring jurisdiction upon 
the Supreme Court of the District of Columbia, now the 
District Court of the United States for the District of Co¬ 
lumbia, provides as follows (Sec. 44, Ch. 3, Title 18 of the 
Code of Laws of the District of Columbia): 
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“Said Court, except as otherwise provided in this 
title, shall have cognizance of all crimes and offenses 
committed within said district and of all cases in law 
and equity between parties, both or either of which 
shall be resident or be found within said District, and 
also of all actions or suits of a civil nature at com¬ 
mon law or in equity in which the United States shall be 
plaintiff or complainant; and of all seizures on land 
or water and all penalties and forfeitures made, arising 
or accruing under the laws of the United States in the 


District. (R. S., D. C., sec. 763; Feb. 27, 1877, 11) Stat. 
263, c. 69, sec. 2; Mar. 3, 1901, 31 Stat. 1200, 1202, c. 
S54, secs. 64, 66, 67, S2.) *’ (Italics supplied) 


Before the enactment of the separate maintenance stat¬ 
ute in the District, Title 14, Sec. 75 of the Code of Laws, 
there was no statutory provision for a case in which only 
alimony or maintenance was asked, and jurisdiction rested 
on the general equity powers of the Court. The case of 
Tolman v. Tolman, 1 App. D. C. 299, was a suit for main¬ 
tenance prior to the enactment of that statute. The action 
was by a non-resident wife against her husband residing 
in the District of Columbia, where he had come from Mas¬ 
sachusetts to accept employment in the United States Gov¬ 
ernment. That suit also prayed for the allowance of coun¬ 
sel fees. Counsel for the defendant in that case argued that 
the Court had no jurisdiction over the subject matter, be¬ 
cause alimony or maintenance could be granted only in cases 
where the court had jurisdiction to grant a divorce, and for 
the further reason that a suit asking only for alimony or 
maintenance could not be entertained as an independent 
action. The Court held for the plaintiff, and stated that 
the jurisdiction to grant alimony as independent relief has 
been fully recognized and enforced by our courts, citing the 
case of Auld v. Auld, 47 Cranch C. C. rep. 84, and also the 
unreported case of Pelz v. Pelz. The Court, dealing with 
the question of residence, stated that the statutory provi¬ 
sion relating to residence requirements for the granting of 
divorces has no application in a suit for maintenance. The 
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court finally concludes that the plaintiff is entitled to an al¬ 
lowance for support and to the award of counsel fees. 

The next decision of this Court upon the question of sep¬ 
arate maintenance was in the case of Lesh v. Lesh, 21 App. 
D. C. 475. At the time of the decision in the Lesh case, the 
maintenance statute in the District of Columbia was in 
effect. The appellant argued in that case that the mainte¬ 
nance statute provided only for the allowance of permanent 
maintenance, and that the Court below had no jurisdiction 
to make an allowance of maintenance pendente life and 
counsel fees. The opinion of this Court in the Lesh case 
stated that this contention was disposed of by the decision 
in the case of Tot wan v. Tolman, supra, and that no change 
in the law of that case had been made by the code enactment 
to warrant any modification of that decision. In fact, the 
Court stated that it regarded the maintenance section of the 
Code as the “enunciation in legislative and statutory form 
of the judicial principles of equity announced in the case of 
Tolman v. Tolman The Court further stated “and it is 
plain that it was the intention of the court to enlarge, 
rather than to restrict the jurisdiction of the courts of 
equity/’ It would seem to follow that the argument in ap¬ 
pellant’s brief on page 9 that the maintenance statute was 
passed to relieve situations where residents of the District 
could not apply for a divorce, but desired only to apply for 
maintenance, is unsound. 

In the case of Rhodes v. Rhodes, 36 App. D. C. 261, there 
was some question raised with regard to the residence of 
the parties in a maintenance action. As to this issue the 
court stated (Page 268): 

“It is true that the bill filed September 10, 1903, al¬ 
leges that the complainant is a resident of the District 
of Columbia and that she and respondent had resided 
therein since about the year 18S4. And it is also true 
that the answer thereto did not expressly put that fact 
in issue. It teas not necessary to the jurisdiction in 
that proceeding that the defendant should have been 
domiciled in the District. That he was found and served 
with process therein is all that was necessary (Italics 
supplied) 
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The case of Ross v. Ross, Equity No. 52510, in the Su¬ 
preme Court of the District of Columbia was a most thor¬ 
oughly litigated case in that Court and was carefully deter¬ 
mined by one of the justices of that Court. The well reas¬ 
oned opinion of that Justice concluded that the action for 
maintenance is a personal action, and that residence re¬ 
quirements do not apply. In that case the plaintiff wife 
was actually a citizen of Great Britain, temporarily visit¬ 
ing in the District of Columbia, and the defendant husband 
was also a citizen of Great Britain, temporarily visiting 
here. The Court below took jurisdiction of the wife’s suit 
for separate maiintenance, and stated that it was only nec¬ 
essary that the defendant be served with process in this 
District. 

Schouler, Marriage, Divorce and Separation, 6tli Ed. 
Yol. 2,1568, Par. 1320 states: 

“The venue of a suit for maintenance without di¬ 
vorce is in no wise controlled by the statutes in rela¬ 
tion to jurisdiction in divorce suits. The place of suit 
is governed by the laws applying to ordinary suits for 
the vindication of legal or equitable right.’’ 

For decisions in other jurisdictions the attention of the 
Court is called to the cases of Badger v. Badger , 196 Pac. 
861 (Colo.) Kelley v. Bailsman, 168 Pac. 181 (Wash.) and 
George v. George, 190 Kv. 706. The opinions of the courts 
in those cases contain well reasoned and sound arguments 
in support of the contention now made by appellee in the 
instant case. In the Kelly v. Bailsman case it was contended 
that the Courts of Washington could not entertain juris¬ 
diction because both parties were non-residents of the State. 
Appellant cited many cases from other states holding that 
the parties, or at least one of them, to a suit for separate 
maintenance, must reside in the State or county in which 
the action is maintained. The Court stated (Page 1S2): 

“An action for maintenance is entirely independent 
of divorce statutes. It is transitory, and an action may 
be maintained without reference to the residence of the 
parties or either of them.” 
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In the case of Badger v. Badger , a similar contention was 
made as to jurisdiction on account of non-residence, and 
the court stated (P. 862): 

“There is evidence of the plaintiff’s need of support 
and of the defendant’s ability to provide it, and that 
is all that is required to authorize the order.” 

In the case of George v. George, decided in 1921 by the 
Court of Appeals of Kentucky, there was a question whether 
the court had jurisdiction to award alimony independent of 
divorce and independent of residence. The Court held that 
independent of code provisions, suits for alimony are tran¬ 
sitory, and that the only facts necessary to be shown are 
that the parties are husband and wife, that the husband, 
without the wife’s fault, refuses to maintain her. The court 
stated (Page 714): 

“To hold otherwise would render it possible for 
derelict husbands to abandon their wives and locate 
themselves and their property in another state or coun¬ 
try, thereby converting the latter into an asylum where 
they would be immune from supporting their wives 
until they could establish a residence there, and then, 
perhaps to flee that state before the expiration of the 
time necessary therefor and thereby defeat entirely the 
fulfillment of their lawfully assumed marital obliga¬ 
tions. The same process could be repeated in each 
state to which the husband might go, and thus the wife 
would be deprived entirely of her just dues. To pre¬ 
vent any such consequences the right to maintain the 
action as a transitory one is quite generally, if not 
everywhere, upheld.” 

See the cases of Howell v. TTowell (Fla.) 154 So. 328, and 
Fried v. Fried , (X. J.) 132 Atl. 674. In the Howell case 
the court held that a bill for alimony is maintainable, re¬ 
gardless of whether the respondent was a resident of the 
State, where he was served within the jurisdiction. The 
maintenance statute involved in that case is almost identical 
with the maintenance statute in the District. 
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(b) Desertion of the Wife by the Husband Established. 

The appellant admitted that on April 6,1936, he abandoned 
the appellee and the home of the parties in Fairfax County, 
Virginia. The record indicates that in September, 1936, he 
instituted an action for divorce from the appellee on the 
ground of constructive desertion, adenine: crueltv and other 

O 7 *w’ 1 

acts and conduct on her part justifying his desertion. In 
July, 1939, the Circuit Court of Fairfax County, Virginia, 
entered a final order finding that the allegations of the 
complaint were not established and dismissing the com¬ 
plaint. The issue in that suit was whether the husband 
was justified in leaving the wife, and the decision of the 
Court against the husband is necessarily res judicata of 
this issue, as well as any other issues raised in that proceed¬ 
ing. That decree is still in full force and effect. It is, there¬ 
fore, respectfully submitted that there can be no denial of 
the fact that the defendant did desert the plaintiff in Fair¬ 
fax County, Virginia, without cause. It is also clear that 
the Court below correctly so found and correctly refused to 
re-trv that issue. 


(c) Failure of Support. 

There is no controversy as to the fact that the appellant 
has failed to contribute anything to the support and main¬ 
tenance of the appellee since his desertion of her in April, 
1936, except payments on the home of the parties ordered 
in the pendente life order of the Virginia Court, which 
ceased in July, 1939, until the entry of the pendente life 
order below in November, 1940. 

(d) The Appellant’s Arkansas Divorce No Defense Because 

Invalid and Void. 

The law and public policy of the District of Columbia re¬ 
lating to the question of recognition or full faith and credit 
to be given foreign divorces is well settled. See: 
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Holt v. Holt, 64 App. D. C. 280; 

Benson v. Benson, 59 App. D. C. 271; 

Jacobi v. Jacobi, 45 App. D. C. 442: 

Kraskin v. Kraskin, 104 F(2d) 281 70 App. D. C. 86; 

Bell v. Bell. 181 U. S. 175; 

Strictwolf v. Strietwolf, 181 U. S. 179; 

Downs v. Downs, 23 App. I). 0. 381; 

Diggs v. Diggs, 53 App. D. C. 56. 

That law and public policy in the District of Columbia is 
that legal domicil within the state is essential to a divorce 
having an extra-territorial effect under the Constitution; 
that the appearance of one or both of the parties in the 
court of divorce will confer no jurisdiction in the absence 
of legal domicil, and that it is open to another court where 
such a decree is pleaded to determine for itself whether the 
plaintiff in the foreign divorce had acquired a bona fide 
domicil in the foreign jurisdiction. 

In the case of Kraskin v. Kraskin, 70 App. D. C. 85, the 
court held that where a husband who had lived with his 
wife in the District of Columbia, separated from her, moved 
to Marvland, and obtained a divorce decree without an 
appearance by the wife, the refusal of the District Court 
of the United States for the District of Columbia to recog¬ 
nize the Maryland decree was proper. Attention is called 
to the language of the opinion in the Kraskin case (page 
88) as follows: 

“If the lower court had before it both contesting par¬ 
ties and had also an opportunity for full disclosure of 
all facts, while the Maryland Court did not, this conflict 
is one of major significance. Under the circumstances, 
it would seem that to recognize the Marvland decree in 
this case would reward the spouse found guilty in the 
lower court and punish the innocent one. Moreover, it 
puts a premium upon the perpetration of fraud upon 
the State of Maryland. Neither good morals nor public 
poliicy would be served by such a result. 

In the case of Diggs v. Diggs, 53 App. D. C. 56, this Court 
stated (Page 58): 
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“It is a well established proposition that, where one 
spouse goes to a state other than that of matrimonial 
dohiicil, and there obtains a divorce under a residence 
simulated for that purpose and not in good faith, the 
judgment is not binding upon the courts of other 
states.” (Italics supplied.) 

There is no indication in any of the above cited decisions 
that public policy in the District of Columbia, in passing 
upon questions of validity of fraudulent foreign divorces is 
in anv wav affected bv residence of the parties in the Dis- 
trict of Columbia, and the only requirement should be that 
the courts of the District have jurisdiction of the parties 
and the subject matter as they have in this case. Should 
there arise in these cases, where our courts have jurisdic¬ 
tion, an incidental question necessary to the decision of the 
case which involves the marital status of the parties, it is 
respectfully submitted that our courts have not only the 
right but the duty to hear and determine all issues neces¬ 
sary to a final and just determination of the litigation. The 
question might be asked, in the instant case, if the courts 
of the District must reject and refuse to decide the issues 
in this case, on grounds of public policy, then in what juris¬ 
diction shall the appellee have her rights determined? It 
would not be the courts of Virginia, since the appellant does 
not reside there, and a money judgment would be ineffective. 
A suit in Arkansas, where the appellant claims legal resi¬ 
dence, would be ineffective, since neither the appellant or 
the appellee resides there, and the appellant could not be 
served in that State. To a suit which the appellee might file 
in Maryland, she would be met with the answer that the ap¬ 
pellant is simply sojourning or temporarily residing in that 
State, and that law and public policy bars jurisdiction; or 
the appellant could easily remove himself from the State of 
Maryland and make it thereafter most difficult or impossible 
for the appellee to enforce her rights against him. The is¬ 
sue respecting the marital status of these parties was fairly 
and justly tried by the Courts of the marital domicil, Vir- 
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ginia, and in that litigation there was a complete adjudica¬ 
tion as to the respective guilt and innocence of the parties 
at the time of and prior to their separation. In the suit filed 
by the appellant in Arkansas there was not even an oppor¬ 
tunity given for the appellee to appear, defend or enforce 
her rights. 

In the present litigation in the District, the appellant was 
personally served with process in the District, both par¬ 
ties were before the Court, with their witnesses, and every 
opportunity was given for the introduction of all testimony 
desired. The appellant offered testimony in support of his 
contention that he was the innocent party at the original 
separation, and that he left justifiably. Such testimony, the 
court stated, would not be considered, since the issue as to 
the justification of leaving had already been adjudicated 
and was res judicata. Notwithstanding this, there was con¬ 
siderable testimony given by the appellant and his wit¬ 
nesses. The Court below correctly determined the issues, 
and the decision should be affirmed. 

It is also well settled law that no valid divorce from the 
bond of matrimony can be decreed on constructive service 
by the courts of a state in which neither party is domiciled. 

Haddock v. Haddock , 201 U. S. 562. 

Bell v. Bell, 181 U. S. 175. 

Strietwolf v. Strict wolf , 181 U. S. 179. 

Counsel submits that the evidence in this case clearly 
proves a complete lack of any of the elements required to 
establish the first requisite, which is the actual setting up 
of a residence. There is no dispute that appellant at no 
time acquired any residence in Arkansas, and the evidence, 
by his own admissions , is that he registered at a hotel in 
Marion, Arkansas, about August 1, 1939, and that he re¬ 
mained in that general area until returning to Washington 
on August 20, 1939; that he again registered at a hotel the 
latter part of October, and remained two or three days, at 
which time he signed his divorce complaint. He returned 
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to Arkansas for one hour on November 24th to give his 
deposition, and did not again go to Arkansas except for 
one day in September, 1040, after the present suit was in¬ 
stituted. He further testified that he actually maintained 
a residence in the District of Columbia, in the home of Mrs. 
Elna X. Smith at 117 2nd Street, Northeast, during the 
entire time that he alleged residence in Arkansas. He 
swore to the Arkansas complaint on October 30, 1939, and 
alleged that he had been a resident of Crittenden County, 
Arkansas, for more than two months. By his own testi¬ 
mony in the instant proceedings, that allegation could not 
have been true. The testimony as to his residence or domicil 
in Arkansas is completely lacking in proof of animus 
manendi essential to acquiring a domicil. He w*as never 
employed in the State of Arkansas, nor did he own prop¬ 
erty there, nor has it been shown that he had any other rea¬ 
son to go there except to obtain a divorce. In fact, he was 
employed or on the payroll of the United States Govern¬ 
ment in the District of Columbia and was on the teaching 
staff at Southeastern University here, during the entire 
time that he alleged residence in Arkansas. The Arkansas 
law requires actual residence for two months prior to the 
filing of a suit and three months prior to the granting of a 
decree. It is obvious from his own testimony that the lat¬ 
ter requirement was not met, since he "was actually on duty 
in the District of Columbia from September 19, 1939, con¬ 
stantly, except for the two or three days in October, when 
he made a trip to Arkansas in conjunction with an official 
trip on Government business to that area. It is difficult to 
understand how he could have his marriage domicil in Vir¬ 
ginia, a separate domicil in Arkansas, and his residence and 
employment in the District of Columbia, all at the same 
time. Summing up the time actually spent in Arkansas, ac¬ 
cording to the appellant’s own testimony, it appears that he 
spent about eighteen days in August, 1939, tiro or three days 
in October and one hour in November. Even in support of 
that period of actual residence in Arkansas the appellant 
submitted no independent testimony or evidence, and we 
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have only his testimony on this point. It is significant in 
this connection that although the appellant took depositions 
at Marion, Arkansas, in the present proceeding, and al¬ 
though he alleged and testified that his residence in Arkan¬ 
sas was spent at the Marion Hotel, Marion, Arkansas, he 
did not take the deposition of anyone from the Hotel or 
introduce any hotel records to support even his own testi¬ 
mony as to residence at that place. 

In the Arkansas case there was not only no service of 
process made, but no proof that any service or notice to the 
wife was even attempted. The Arkansas statute providing 
for constructive service of process upon a non-resident 
states that the Court must make a warning order, which 
must be published. Section 8217 of the Arkansas Statutes 
further provides that before a judgment is rendered against 
a defendant constructively summoned and who has not ap¬ 
peared, it shall be necessary that: 

“An attorney be appointed at least thirty days be¬ 
fore the judgment is rendered to defend for the defen¬ 
dant and inform him of the action and of such other 
matters as may be useful to him in preparing for his 
defense. He may take any steps in the progress of the 
action except the filing of an answer without it having 
the effect of entering the appearance of the defendant.” 
(Italics supplied.) 

Section 9218 of the Arkansas Statutes provides that the 
attorney so appointed must file a written statement of all 
that he has done in the case. 

The attorney appointed to defend in the Arkansas case 
here involved reported that he informed the defendant of 
the filing of suit, the nature of the cause of action and the 
time for pleading, by writing a letter addressed to her, ordi¬ 
nary mail, at McLean, Virginia, and depositing the letter 
in the United States Mail. He took no other step in the 
progress of the action, and although he was served with 
notice of the taking of depositions he made no attempt to 
notify the defendant in that action with regard to the depo- 
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sitions or with regard to the entry of the final decree. The 
testimony of that attorney further indicates that he himself 
did not write any letter, but dictated a letter to his secretary 
and that his secretary attended to the mailing, although he 
admitted he had no independent recollection of any of the 
essential fact, but relied only on his report in proof that a 
letter had been mailed. He had no copy of any such letter. 
There is no dispute of the fact that the plaintiff in the 
instant case did not receive any such letter or any other 
notice. There is also evidence that the depositions of all 
but one of the witnesses in the Arkansas case were taken 
in the District of Columbia, and that no notice of the taking 
of these depositions was even attempted upon the appellee 
bv anvone, although she was within a few miles of Wash- 
ington and her telephone number was listed in the Washing¬ 
ton telephone directory. The trial justice below found as a 
fact that appellant intentionally concealed the pendency of 
the Arkansas proceeding from his wife. 

The evidence is undisputed that appellant commenced an 
association with Elna X. Smith in 1934, that he left his wife 
in 1936, and continued his association and residence with 
Mrs. Smith from that time until the present. It would fur¬ 
ther appear to be conclusive that he went to Arkansas for 
the purpose of obtaining a divorce in order to marry Elna 
X. Smith, and that he did marry her in May, 1940, and 
that they purchased a home in Prince George’s County, 
Maryland, where they are now sojourning, the appellant 
claiming non-resident domicil in Arkansas. It would fol¬ 
low that the finding of this Court should be that the ap¬ 
pellant did not acquire a bona fide residence or domicil in 
Arkansas and that under the law and public policy of this 
jurisdiction, this Court should refuse to give recognition or 
full faith and credit to the Arkansas divorce. The conclu¬ 
sion would then necessarily be that the appellant deserted 
his wife, that he has failed and refused to support her, al¬ 
though able to do so, and should now be required to pay 
for the separate maintenance of the appellee. 
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(e) Cases Cited in Appellant’s Brief Not Applicable. 

In the case of Ilellmuth v. Ilelhnutli, 69 App. D. C. 64, 
cited on page 12 of appellant’s brief, the jjarties had con¬ 
cluded a complete property settlement, and the husband be¬ 
came and continued to be a bona fide resident of Maryland, 
about which no issue was raised. Further, appellant did 
not even press a contention that the Maryland decree was 
invalid, but simply argued that regardless of its validity 
in Maryland it was not entitled to full faith and credit here. 

In the case of Goodloe v. Hatch, 72 App. D. C. 2S7, cited 
on page 13 of appellant’s brief, which was an action for 
annulment, it appeared that the defendant wife had gone to 
Virginia, established a bona fide residence, and did this 
with the knowledge and at the instigation of Goodloe whom 
she later married, and who sued for the annulment in the 
District of Columbia. This Court held that it would recog- 
nize the Virginia decree if the plaintiff in that case was 
actually domiciled in and a bona fide resident of Virginia 
and if no fraud was committed on the Virginia Court. The 
court found that no fraud had been committed and that the 
domicil in Virginia complied with the statute and was bona 
fide. There were also other considerations in that case, 
such as laches and estoppel which moved the court to deny 
the annulment sought. 

In the case of Kraskin v. Kraskin, 70 App. D. C. 85, cited 
on page 15 of appellant’s brief, this court affirmed the deci¬ 
sion below denying full faith and credit to a Maryland 
divorce decree. 

(f) Decision in Curley Case Not Applicable. 

In reviewing the facts in the case of Curley v. Curley, 
Equity No. 65924 in the Court below and Case No. 7717 in 
this Court, decided June 2, 1941, it is found that there are 
manv and essential differences between the facts involved 
in that case and those of the instant case, and in the law 
applicable thereto. In the Curley case the marriage domicil 
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of the parties was Pennsylvania. They separated in 1929. 
In 1930 the defendant husband sued the wife in Pennsyl¬ 
vania for divorce. The Master in Chancery who heard the 
evidence recommended in favor of a divorce. The Exam¬ 
iner in Chancery in the instant case recommended against 
a divorce. In the Curley case the Court dismissed the hus¬ 
band's action in 1935. In the Curley case the husband 
waited a period of approximately tivo years before estab¬ 
lishing his residence and domicil in the State of Florida in 
June, 1937. In the instant case the husband alleges that he 
went to Arkansas during the same month that his divorce 
suit was dismissed in Virginia. In the Curley case the hus¬ 
band was a retired Naval Officer, had no employment, and 
was free to go where he pleased to live, and the evidence 
showed that he actually resided in Florida for the statutory 
period, and continuously from the time he went there in 
1937. In the instant case the husband was at all times em-, 
ployed by the United States Government in the District of 
Columbia, and actually maintained residence in the Dis¬ 
trict of Columbia during all of the time subsequent to his 
desertion of the plaintiff, during the period he alleges resi¬ 
dence in Arkansas , and up until the month of May, 1940, 

when he remarried and moved his residence to the Marv- 

•» 

land suburbs of the District of Columbia. 

In the Curley case neither party had ever been a resident 
of the District of Columbia or had employment here. In 
the instant case these parties originally came to the District 
of Columbia in 1930, where the husband accepted employ¬ 
ment in the Government offices; that they resided in the 
Virginia suburban area of Washington until their separa¬ 
tion, and the wife still resides in the same home. In the 
Curley case the defendant wife in the Florida action was 
actually served with process, obtained a copy of the Florida 
proceedings from the Clerk of the Florida Court and also 
obtained a copy of the final decree of divorce and retained 
Florida and Pennsylvania counsel at the time of the institu¬ 
tion of the Florida proceedings. The husband in the Curley 
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case was a registered voter in Florida for the years begin¬ 
ning in 1937 and since, and made his Federal tax return in 
Florida for 1937 and subsequent years. In the instant case 
the defendant husband in his Arkansas suit did nothing cal¬ 
culated to cause his wife to have any notice of that pro¬ 
ceeding. He had all depositions of witnesses, except his 
own, taken in the District of Columbia, without notice to 
his wife, did not provide her with a copy or any notice of 
the divorce decree in Arkansas, nor did he thereafter notify 
his wife that he had remarried. At the time the appellee 
in this case instituted her suit in the District of Columbia 
she had no notice or knowledge that the appellant had ever 
obtained a divorce, or that he had remarried, or that he 
had moved his residence to the Maryland suburbs. It might 
be considered also that the new wife of the appellant was 
almost a party to the Arkansas proceeding as well as she 
was a contributing factor to, if not the cause of the separa¬ 
tion of the parties. 

In the instant case the trial court found as facts, with 
ample evidence to support the finding, that the wife had 
no notice of the Arkansas proceedings, and that the pend¬ 
ency of the husband’s suit in the State of Arkansas was 
intentionally concealed from his wife; that the husband did 
not at any time acquire a domicil in Arkansas; that he had 
no intention to so establish a home or a domicil, that he 
spent a short time in Arkansas, but actually resided for the 
greater part of the time in Washington. In the Curley case 
the Court of Appeals states that the evidence and the find¬ 
ings clearly show that the husband did establish a new 
domicil in Florida, and that there was nothing in the record 
to prevent recognition of the Florida divorce decree on the 
ground of comitv. Counsel knows of no rule of comitv 
which requires or justifies the recognition of a foreign di¬ 
vorce decree obtained by fraud or found to be absolutely 
void for lack of jurisdiction in the foreign Court. In the 
instant case there are ample facts and evidence indicating 
that the defendant at no time established a new domicil in 
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Arkansas, and there is ample evidence of fact in the record 
to prevent recognition of the Arkansas decree, not only un¬ 
der the full faith and credit rule but even on the ground of 
comity. In the Curley case, the Court of Appeals simply 
found that there was no basis for the trial court's deter¬ 
mination that fraud was committed on the courts of Flor¬ 
ida. In the instant case the evidence overwhelmingly sup¬ 
ports the trial court's finding of fraud and lack of jurisdic¬ 
tion in the Arkansas proceeding. The fraud in the instant 
case does not lie in the fact that the husband went to Ar¬ 
kansas after having been denied a divorce in the Courts of 
Virginia, but rather is found in his fraudulently alleging 
domicil and residence in Arkansas when in truth he was 
actually residing and working in the District of Columbia. 

The concluding paragraph of the opinion in the Curley 
case does not bar jurisdiction of the courts of the District 
of Columbia to entertain matrimonial disputes between per¬ 
sons neither domiciled in nor residents of the District of 
Columbia. The Court states that the public policy of the 
District of Columbia does not require its Courts to take 
jurisdiction of such a dispute, and that it is more consistent 
with public policy “under the circumstances of the present 
case” that there should be no interference with the judg¬ 
ment of the Florida Court, or attempt to mediate whatever 
differences there may be between these residents of Penn¬ 
sylvania and Florida. Thus it would appear that the deci¬ 
sion in the Curley case, so far as the questions of jurisdic¬ 
tion and public policy are concerned is intended to be 
limited by the particular circumstances of that case. It is 
respectfully submitted that the circumstances of that case, 
involving a wife resident of Pennsylvania, and a husband 
actually resident in Florida, should not be placed in the same 
category with the instant case, involving a wife who resides 
in the suburban area of Washington and a husband who ac¬ 
tually resided within the boundaries of the District of Co¬ 
lumbia until a short time before the filing of the suit below, 
who still resides in the suburban area of Washington and 
who is still employed by the Government in Washington. 
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Public policy does require our courts to take jurisdiction of 
the dispute in this case in view of all the circumstances sur¬ 
rounding the actions of this appellant, all of which center 
in and vitally concern our jurisdiction. 

The opinion in the Curley case does not directly reverse 
the former decisions of this Court in the cases of Tolman v. 
Tolman, Lesh v. Lesli and Rhodes v. Rhodes, supra. It 
seems to be apparent from the opinion in the Curley case 
that the Court believed the divorce in Florida was a valid 
divorce, and that the husband was a bona fide resident of 
and domiciled in Florida, and that this was the prime con¬ 
sideration for this Court’s decision reversing the Court be¬ 
low. A similar consideration does not exist in the instant 
case, as here there was no valid decree of divorce in Ar¬ 
kansas, the husband never at any time actually resided or 
had his domicil in that State, and there are many other and 
stronger considerations to warrant the Courts of the Dis¬ 
trict of Columbia in taking jurisdiction to entertain this 
case under its peculiar and special circumstances. It is 
noted that a petition for certiorari has been filed in the 
United States Supreme Court in the Curley case. 

(g) The Question of Counsel Fees. 

Counsel for the appellant contends that the Court below 
erred in awarding counsel fees to the attorney for the ap¬ 
pellee. The only authority for that contention in the appel¬ 
lant’s brief is the case of Pedersen v. Pedersen, 17 F. (2) 
227, 71 App. D. C. 26, which was the same case cited by 
counsel for appellant in opposition to appellee’s motion be¬ 
low for the allowance of counsel fees. 

It is respectfully submitted that the Pedersen case is not 
authority for such a contention. In that case there was a 
special appeal from an order denying plaintiff’s motion for 
maintenance and counsel fees pendente life, made in plain¬ 
tiff wife’s suit for limited divorce. The order below was 
reversed and remanded by this Court, and in the second 
paragraph of the opinion this Court stated: 
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“As is admitted, the award of support and counsel 
fees pendente lite ordinarily is a matter for the trial 
court’s deseretion in the first instance, and its judgment 
will not be disturbed except by a clear showing of an 
abuse of discretion. Appellant contends and appellee 
denies that such abuse exists here.” 

In support of the order below the only arguments made 
by the 1 appellee were (1) that the parties admittedly have 
lived in the same dwelling since prior to the filing of the 
Bill; (2) that appellee is furnishing adequate support to 
appellant. The issue before the Court of Appeals was on 
an application for support, suit money and counsel fees 
pendente lite. On page 231, the Court states: 

“Although the briefs appear to regard such an ap¬ 
plication as appropriate, either in a suit for divorce or 
in one for separate maintenance, the statute (D. C. 
Code 1929, Title 14, Sec. 70), purports to authorize an 
award pendente lite only as an incident to a suit for 
divorce or one for annulment. It makes no provision 
for such an award as incident to a suit for separate 
maintenance under Sec. 75 of the same Title, nor does 
that Section purport to do so. The question was not 
presented or argued that a temporary award can be 
made as incident to a suit solely for separate mainte¬ 
nance and pending the final determination of such a 
suit. In the absence of a specific presentation of the 
question, we do not determine it, and therefore treat 
the application made below and the order on appeal 
here as being made solely pursuant to Sec. 70, as in¬ 
cident to the suit for limited divorce.” (Italics sup¬ 
plied.) 

The Pedersen case is clearly no authority for the proposi¬ 
tion that this Court, either under the maintenance statute, 
or under its general equity jurisdiction, does not have the 
power to award maintenance or counsel fees pendente lite 
or permanently. That question was not before the Court, 
was not considered and was not decided. If the language 
quoted by counsel in his brief could be construed in any 
way 8ls a ruling on that question, it would be contrary to 
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and inconsistent with the cases cited in footnote (1) of the 
opinion. 

It is likewise clear that the Pedersen case did not involve 
in any way the right of this Court to allow counsel fees at 
the conclusion of a trial for separate maintenance. The 
language quoted by counsel refers only to such an award 
made pendente life, and so far as can be determined, the 
right of the trial court to allow counsel fees to a wife in a 
suit for separate maintenance has never been seriously 
questioned, and in view of the many decisions on the point, 
cannot now be questioned. See: 

Tolman v. Tolman, 1 App. D. C. 299. 

Lesh v. Lesh, 21 App. E>. C. 425. 

Rhodes v. Rhodes, 36 App. D. C. 261. 

Counsel for appellee further respectfully submits that 
this Court should also make an award of counsel fees to 
appellee for the proceedings in the Court of Appeals, a 
motion for which has heretofore been filed. 

CONCLUSION. 

It is respectfully submitted that the findings, decision 
and order of the Court below were correct and that the judg¬ 
ment appealed from should be affirmed. 

James R. Murphy, 

American Security Building, 

William L. Woodward, Jr., 
Investment Building, 
Attorneys for appellee. 


